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Is the tide changing for foreign investors in Colombia?  

Introduction 

Colombia has enjoyed for decades a reputation of being a reliable state, 
with a sound economy and a favorable environment for foreign invest-
ment. Recent political and economic changes are putting this perception 
of Colombia to the test. Measures undertaken by the new government 
suggest that Colombia may lose its standing as one of the investor-friendly 
States in the region. Accordingly, foreign companies doing business in the 
country should be vigilant and take all necessary steps to protect their 
rights. 

The changing landscape in Colombia: a threat to foreign investors? 

Colombia has for a long time enjoyed a good reputation among foreign 
investors. The country, long referred as Latin America’s oldest democracy, 
was one of the region’s most reliable conservative States, popular with 
investors for its prudent economic policies. Despite decades of guerrilla 
insurgency, Colombia’s public finances managed to remain largely stable, 
achieving the rank of Latin America’s fourth largest economy. Recent 
changes have put Colombia’s standing to the test.  
 
First, Colombia’s economy has recently shown clear signs of decline: the 
peso has fallen about 18% over the past year, making it one of the weakest 
emerging market currencies, and the GDP growth forecasted by the gov-
ernment for 2023 is 1.2% (a stark contrast to the 7.5% GDP growth ex-
perienced in 2022).1 Millions have slipped back into poverty, and unem-
ployment and inflation hit multiyear highs. 
 
Second, there has been a shift in Colombia’s political landscape. In August 
2022, Colombia elected Mr. Gustavo Petro as its first left-wing president 
since the 1940s. Recent reports in the international financial media have 
pointed out that during his first six months in office, Mr. Petro has de-
parted from a late-campaign message that was perceived as somewhat 
friendly towards foreign investments.  
 
As we see in the example below, this mix of circumstances is a fertile 

⎯⎯ 
1 Financial Times, Colombia’s president returns to his revolutionary roots, 16 February 2022. 
This article explains that private market specialists have predicted Colombia’s GDP 
growth to be 0.8%. 
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ground for governmental measures that may have serious consequences 
for foreign investors. 

A Governmental measure potentially damaging foreign investors: 
The toll rates’ freeze 

As way of background, during the last 27 years Colombia partnered with 
private concessionaires to pursue an ambitious agenda to expand and 
modernize its highway network. The contracts with the concessionaires 
usually provide that they would obtain their revenue through the collec-
tion of tolls, which rates are periodically adjusted. Many of these conces-
sionaires are foreign investors. 
 
On Monday 16 January 2023 the concessionaires were required to publish 
and apply the 2023 updated toll rates. However, the Friday before, on 13 
January, the Minister of Transport publicly announced that there would 
not be an increase in the toll rates, stating that “it is a decision of the president”. 
Nevertheless, absent any official enactment of the toll rates’ freeze, several 
concessionaires went ahead and published the new increased rates. That 
same afternoon the Government published in the official gazette the De-
cree 50-2023, formally enacting the toll rates’ freeze. The decree was pre-
dated, as it appears as issued the Sunday before, on 15 January. Soon after, 
the concessionaires were instructed to revert to their 2022 toll rates. Pres-
ident Petro twitted a stern warning: “The concession that increase the toll rates 
without the government’s authorization will be sanctioned by the regulator”. 
 
While the decree provides that the Ministry of Transport and the two gov-
ernment agencies that administer the national highway network (INVIAS 
and ANI) must “analyze and implement alternative mechanisms aimed at recogniz-
ing the adjustment of the rates”, it also states that the Ministry of Finance and 
Public Credit will “assign the resources in accordance with the budget 
availability”. In addition, the decree also provides that the Ministry of 
Transport, INVIAS and ANI must design and apply mechanisms that 
would allow to reestablish the rates by 31 December 2024. In other 
words, the rates’ freeze is likely to last at least two years, and any compen-
sation to the concessionaires appears to be contingent upon the availabil-
ity of funds in the national budget. 
 
Decree 50-2023, and the way it was implemented, have raised many eye-
brows. As enacted, the decree applies to 143 of the 180 toll booth stations 
in the country (as the decree does not apply to roads administered by local 
authorities), and its impact for 2023 is an estimated USD 100 million de-
crease in expected revenue. The Colombian Chamber of Infrastructure, 
of which the concessionaires are members, have already stated that it is 
“analyzing the avenues that, under the protection of the law, would allow to 
make the appropriate decisions”.2 That being said, it is too early to assess 
whether the toll rates’ freeze will result in actionable damages to the con-
cessionaires. For example, on 23 January Fitch Rating issued a Non-Rating 

⎯⎯ 
2 Semana, Gremio de concesionarios que cobran peajes rompe silencio y confirma decisiones que to-

mará, tras el congelamiento de tarifas, 17 January 2023. 
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Action Commentary, stating that while the freeze will limit revenue 
growth this year and will negatively impact the toll roads’ cash flow, it 
considers that the impact on the fourth generation (4G) highway projects 
to be neutral as, inter alia, the issuers benefit from adequate liquidity and 
have other sources of revenue available.3 

The investors’ options 

The governments’ measures, such as the one discussed in this newsletter, 
may result in violations of the foreign investor’s rights, particularly if they 
negatively impact the expected return on their investments, or otherwise 
impairs their overall value. In such case, the investors will have different 
options: 
 

• Domestic proceedings 
As an initial step, the local route is available. Concessionaires can in-
itiate administrative proceeding to seek, inter alia, the reestablishment 
of the “economic equation of the contract’s balance”, which is a prin-
ciple enshrined in Colombian’s law regulating public contracts (Law 
80 of 1993). In addition, Colombia enjoys a robust judiciary system 
where investors may voice their concerns. 

 

• Commercial arbitration 
For those investors looking for an alternative to the local courts, com-
mercial arbitration may be available. Many of the concession con-
tracts awarded by the government contain local and/or international 
arbitration clauses. They often provide for local proceedings to be 
administered by the Conciliation and Arbitration Centre of the Bo-
gotá Chamber of Commerce (CCB), and international proceedings to 
be submitted to the International Chamber of Commerce (ICC).  

 

• Investment Arbitration 
Investment arbitration may also be an option. Colombia is a contract-
ing State to the ICSID convention and has eight ratified Bilateral In-
vestment Treaties (BITs) that are currently in force.4 In addition, Co-
lombia is part of several other Treaties with Investment Provisions 
(TIPs), such as free trade agreements with other nations.5 Going back 
to the toll rates example, bringing an investment case against Colom-
bia if concessionaires are not properly compensated is not farfetched. 
Indeed, a substantial number of the investment cases brought against 
Argentina after its 2001 economic crisis included claims resulting 
from the freezing of public utilities’ tariffs. 

⎯⎯ 
3 https://www.fitchratings.com/research/infrastructure-project-finance/no-rating-im-

pact-from-toll-rates-freeze-in-4g-colombian-toll-roads-23-01-2023. 
4 The BITs currently in force signed by Colombia are with Spain, France, Japan, United 

Kingdom, India, China, Peru and Switzerland. This is a relatively modest number of 
BITs, when compared to the number of BITs in force for other countries in Latin Amer-
ica, such as Argentina (44), Chile (34), Uruguay (31), Mexico (31), or Peru (26). 
5 Colombia has signed free trade agreements with: Canada, United States, South Korea, 

Chile, El Salvador, Guatemala and Honduras, Israel, Costa Rica, amongst others.  
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Conclusion 

We hope that Colombia will live up to its reputation and its strong insti-
tutions and rule of law will prevail. However, investors need to be vigilant 
to secure their rights: 
 

• Companies affected by the measure taken by Colombia, such as the 
toll rates’ freeze discussed in this article, may benefit from legal pro-
tections under Colombian or international law that could mitigate 
their effects. 

 

• Investors should be careful to preserve all potential future claims 
against Colombia, as well as its agencies and organs. It is important 
that, while engaging with the Government, they do not waive any 
rights, preserve, and compile the necessary evidence, and maintain 
a consistent position. To that end, it is advisable that companies re-
ceive advice as early as possible regarding their rights and available 
remedies and devise a strategy that, if it becomes necessary, would 
place them in a better position when bringing their arbitration 
claims. 
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