
   

 

 

This document is provided as a service to clients and other friends for educational purposes only.  
 It should not be construed or relied on as legal advice or to create a lawyer-client relationship. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
Authors 
 
Massimo Merola 
massimo.merola@belex.com 
tel. +32 2 5520070  
 
Luca Perfetti 
luca.perfetti@belex.com  
tel. +39 02 771131 
 
 

 

 

Golden Power Task Force 
27 February 2023 
 

The exercise of special powers under Italy’s FDI 
screening framework: new solutions for strategic 
companies 

1. Introduction 

On 1 February, Law 10/2023 converted Law Decree No. 187 of 5 

December 20221 into law, thereby introducing: (a) general changes to 

Italy’s FDI screening framework, and (b) the possibility of temporary 

administration for companies in the oil refining sector. 

On 6 February, the European Commission (“Commission”) published 

a decision finding that Hungary, by vetoing VIG’s acquisition of Aegon2 

– a transaction with an ‘EU dimension’ within the meaning of Regulation 

139/2004 (“Merger Regulation”) – infringed the procedural rules in 

Art. 21 of the Merger Regulation and the freedom of establishment 

enshrined in Art. 49 of the TFEU. This is the first Commission decision 

to address the relationship between national FDI screening frameworks 

and EU merger control.3  

This newsletter thus examines the legislative changes to Italy’s FDI 

screening framework, the main takeaways from the Commission’s 

decision, and the decision’s implications for the Italian Presidency of the 

Council of Ministers (“Presidency”) when deciding to exercise its 

special powers. 

2. Economic measures related to the exercise of special powers 

Art. 2 of the converted law decree sets out economic measures that can 

apply to notifying companies following the exercise of special powers 

(both vetoes and conditions) under Italy’s FDI screening framework. 

The economic measures entail giving notifying companies priority access 

to certain funds and development tools (listed below) – on condition 

⎯⎯ 
1 Titled “Urgent measures to protect the national interest in strategic production 

sectors”. 
2 Both are insurance companies; see Case M.10494 VIG | AEGON CEE. 
3 For a precedent in the energy sector on the interference of national regulatory activity 

with EU merger control, see Case M.4197 E.ON | ENDESA. 
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that the companies meet the eligibility requirements for the funds, which 

are set out in sector-specific regulations. 

Specifically, priority is given to companies that apply for any of the 

following: 

• the public fund to safeguard employment levels and ensure 

business continuity (Fondo per la salvaguardia dei livelli 

occupazionali e la prosecuzione dell’attività di impresa);4 

• earmarked assets (Patrimonio Rilancio) in the National Strategic 

Fund;5 and 

• development and innovation agreements. 

The criteria for assessing applications and the related procedures will be 

governed by an implementing decree. 

In certain situations, the Presidency’s exercise of special powers can 

prevent a company that is considered strategically important for Italy’s 

national interest from closing a transaction that might be necessary to 

ensure its business continuity. Therefore, Art. 2 of the converted law 

decree aims to safeguard the national interest by ensuring priority access 

to public funding for companies in such situations. 

 

3. Interplay between FDI screening frameworks and the Merger 

Regulation  

The Commission has exclusive competence to assess the competitive 

aspects of mergers with an EU dimension (see Art. 21(2) of the Merger 

Regulation). However, even in those cases, EU member states may take 

measures to protect various interests (e.g., public security as regulated by 

national FDI screening frameworks) on condition that the measures 

comply with Art. 21(4) of the Merger Regulation, which distinguishes 

between two types of interests: 

(I) legitimate interests – i.e., public safety, plurality of the media, 

and prudential rules – in which case the EU member state 

concerned may impose conditions or prohibit a merger with 

an EU dimension if doing so is necessary for and 

proportionate to the protection of the given legitimate 

interest; and 

⎯⎯ 
4 This fund was established under Art. 43 of Law Decree No. 34 of 19 May 2020, 

converted with amendments into Law No. 77 of 17 July 2020. 
5 These assets were established under Art. 27(1) of Law Decree No. 34 of 19 May 2020, 

converted with amendments into Law No. 77 of 17 July 2020. 
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(II) any other public interest, in which case the EU member state 

concerned may take measures only after it obtains the 

Commission’s approval. 

In Hungary’s case, it justified its veto decision on public security grounds 

(which emerged from confidential documents whose disclosure was 

prohibited by law), without providing further details. However, the 

Commission noted that because the veto was an exception to the Merger 

Regulation and to the principles of freedom of establishment and free 

movement of capital, Hungary should have provided appropriate 

evidence of the transaction’s relevance to Hungary’s public security. 

Indeed, the duty of loyal cooperation enshrined in Art. 4(3) of the TEU 

requires EU member states to provide the Commission all information 

necessary for the Merger Regulation’s purposes. 

The Commission considered that Hungary’s lack of any substantive 

reasoning was grounds for reasonable doubts as to whether Hungary’s 

veto aimed to genuinely protect a legitimate interest under Art. 21(4) of 

the Merger Regulation – and that it was thus a case of ‘any other public 

interest’ (point II above), which meant that Hungary should have 

notified the Commission of its intention to veto the transaction and 

awaited the Commission’s decision. 

As to the merits of the Hungarian decision, the Commission concluded 

that the veto was contrary to the freedom of establishment under Art. 49 

of the TFEU, as Hungary had failed not only to demonstrate the 

existence of a threat to public security but also to provide any analysis 

concerning the veto’s appropriateness or proportionality compared to 

less intrusive alternatives (e.g., the imposition of conditions).  

Therefore, if the Presidency intends to impose conditions or exercise a 

veto in relation to a transaction with an EU dimension, it will have to: 

• provide adequate reasoning for the decision; and 

• inform the Commission in advance – and await its reply – if 

the envisaged decision is not adequately justified by reasons 

pertaining to public security, plurality of the media, or 

prudential rules. 
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