
This document is provided as a service to clients and other friends for educational purposes only.  
It should not be construed or relied on as legal advice or to create a lawyer-client relationship.  

 

 

 

 

International Arbitration Focus Team 

10 January 2023                      
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Introduction 

On 18 October 2022, Legislative Decree No. 149/2022, implementing the 
guidelines set by Law No. 206/2021 (which our Focus Team initially dis-
cussed here) and containing provisions modernizing the regulation of 
ADR tools in Italy entered into force. Among the primary goals of the 
reform is incentivizing the use of ADR mechanisms to lessen the caseload 
of Italian courts. 
 
The Decree ushers in several material innovations to the Italian Arbitra-
tion Act (which is primarily located in the Code of Civil Procedure 
(“CCP”). The Act had remained largely unchanged since 2006. These 
amendments – which solely concern the arbitrato rituale1 – will apply to 
proceedings instituted after 28 February 2023.2 Below is an overview of 
the main changes. 

Provisional Measures  

The new text of Article 818 CCP allows the parties to bestow on the 
arbitral tribunal the exclusive power to grant provisional relief either in the 
arbitration agreement (including by reference to arbitration rules) or in a 
separate agreement in writing prior to the commencement of the proceed-
ings.3 If they do not, the provisional authority rests solely with the Italian 
courts. Until this new Article 818 CPC Italy seated arbitral tribunals were 
not allowed to issue interim measures. 
 
While a step in the right direction, this all-or-nothing opt-in system raises 
some problems. 
 

⎯⎯ 
1 This is what is internationally referred to as “arbitration”, i.e., proceedings overseen by 

private individuals with trial-like features leading to the rendering of a decision with judg-
ment-like effects. The Italian legal system also envisages an arbitrato irrituale, which instead 
results in an award that produces contract-like effects. 
2 Legislative Decree No. 149/2022, Article 35. 
3 Article 669-quinquies CCP, according to which provisional measures in the context of a 

dispute deferred to arbitral jurisdiction are to be requested to the court that would oth-
erwise be competent, is amended accordingly. 
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On the one hand, it may be in both parties’ interests to keep the door open 
till the last moment to both court-ordered and arbitrator-ordered relief, as 
the effectiveness of provisional measures heavily depends on their reach, 
flexibility, and speed. However, by providing that the “interim authority be-
stowed on the arbitrators is exclusive”, the new rule bars the coexistence of both 
ways (court-ordered and arbitrator-ordered). Absent a specific agreement 
by the parties for the competence of the arbitral tribunal, the parties have 
no option other than the Italian courts. This should not deter foreign 
courts in case the parties to an arbitration seated in Italy seek conservatory 
relief from them, given that a foreign court’s authority to grant such relief, 
even if related to a dispute referred to arbitration, is governed by that 
court’s lex fori, rather than by the (Italian) lex arbitri.  
 
On the other hand, commercial parties unfamiliar with Italian law are not 
likely to address the allocation of interim authority in their arbitration 
agreement, and even less likely to agree after their dispute has arisen. Fur-
ther, the temporal and formal constraints imposed on the attribution of 
the authority to issue provisional measures – in writing before the start of 
the arbitration – mean that an agreement reached by the parties while the 
proceedings are ongoing (e.g., if one party submits an interim relief appli-
cation and the other does not object to the tribunal’s power to grant such 
relief in abstracto) would have to be disregarded. While in practice these 
concerns will often be assuaged by a reference to arbitration rules provid-
ing arbitrators with the interim authority,4 in other cases careful drafting 
will be decisive.  
 
Article 818 CCP also clarifies that “before the sole arbitrator’s acceptance or the 
constitution of the arbitral tribunal” the exclusive authority to rule on conserv-
atory applications rests with the court that would be competent to rule on 
the dispute, if the arbitration agreement were absent. This provision 
should not be read as limiting the availability of emergency arbitration 
proceedings under certain institutional rules,5 as emergency arbitrators 
should be regarded as “sole arbitrator[s]”, endowed by the parties with the 
power to grant interim protection. 
 
Under Article 818-bis CCP, the tribunal’s decision to grant or deny pro-
visional measures may be challenged before the court of the seat (Corte 
d’Appello) within 15 days on the same grounds that would allow an award 
to be challenged6 and on public policy grounds.7 Thus, the court’s review 
may not call into question the merits of the tribunal’s determination, but 
is mostly limited to jurisdictional and procedural errors. In principle, the 
enforcement of the measure is unaffected by the challenge. However, if 
new circumstances arise, a party may move to suspend the enforcement 
or subject it to the provision of appropriate security. The court must rule 
on the challenge within 20 days. 
 

⎯⎯ 
4 For example, this is the case for UNCITRAL, ICC, CAM, SCC, and LCIA Rules. 
5 For instance, the ICC Rules. 
6 Listed at Article 829 CCP. 
7 The challenge procedure is borrowed from the procedure for challenging court-ordered 

interim measures and is envisaged by Article 669-terdecies CCP. 



Article 818-ter CCP entrusts the enforcement of the conservatory 
measures granted by the arbitral tribunal with the court of the seat (Tribu-
nale). If the seat is abroad, the competent court is that of the place of en-
forcement. The enforcement procedure, which is set in motion on the 
interested party’s initiative (as opposed to the tribunal’s), is the same as for 
court-ordered interim measures.8 

Applicable substantive law 

Article 822 CCP establishes that the parties may select the law governing 
the merits of the dispute. Yet, it constrains the ways in which they may do 
so to the “arbitration agreement” or another “written document predating the com-
mencement of the arbitration”, meaning that an agreement on the lex causae 
reached during the arbitration (e.g., where a party makes a legal argument 
and the other does not challenge the propriety of the law on which said 
argument is based) would not bind the tribunal. However, the arbitrators 
maintain a residual authority to determine the governing law applying the 
conflict of laws criteria of their choice, among which the parties’ agree-
ment should be the foremost. 
 
Article 822 CCP also provides that “the arbitrators apply the rules or the law 
identified according to the conflict of laws criteria regarded as applicable”. This word-
ing is relevant because: 

▪ it does not limit the arbitrators’ freedom to choose the relevant 
criterion to determine the governing law (e.g., the voie directe, voie 
indirecte, centre of gravity, and cumulative approaches); 
 

▪ it is broad enough to justify the application of different laws to 
different aspects of a dispute; and  
 

▪ it stretches the arbitral tribunal’s discretion to not only “law[s]”, 
but also “rules”, which need not qualify as national laws. The same 
is true for the parties’ choice, as the relevant provision similarly 
references “rules or foreign law”. Examples of “rules” that an arbitral 
tribunal may be called upon to apply (in law, not in equity) are the 
lex mercatoria and the UNCITRAL model laws, both mentioned by 
the official explanatory note of the Decree. 

Immediate enforceability of foreign awards upon recognition 

With respect to arbitrations seated outside Italy, the new Article 839 CCP 
provides that recognition endows foreign awards with immediate execu-
tive effects. This means that exequatur orders, which are issued after ex parte 
(i.e., non-adversarial) proceedings, render the award enforceable even if 
the time-limit (30 days) for the award debtor to challenge the order has 
not yet lapsed or if such challenge is pending.  
 

⎯⎯ 
8 Article 669-duodecies CCP. 



In this connection, however, Article 840 CCP now allows the party chal-
lenging the exequatur to move for the suspension of the enforceability or 
enforcement of the award. The suspension is to be granted where “serious 
reasons” are in play and is not subject to appeal.  

Independence and impartiality of arbitrators 

The new Article 810 CCP outlines the criteria that should inform a court’s 
selection of arbitrators in all cases it is required to make an appointment 
(e.g., by virtue of the parties’ agreement, or because one party fails to timely 
exercise its right to appoint), namely “transparency, turnover and efficiency”. It 
is an open question whether “competence” should have been put on equal 
footing with the above criteria, or whether “availability” could have been 
a more appropriate term than “turnover”, but a broad interpretation of 
the “efficiency” criterion should achieve the same outcome.  
 
The adherence to the above criteria will be promoted by (and scrutinised 
through) the publication of the names of the appointed arbitrators on the 
appointing court’s website.  
 
The Decree also replaced the first paragraph of Article 813 CCP, which 
– in keeping with international best practices – now imposes on arbitrators 
a duty to attach to the acceptance of their appointment a statement of the 
circumstances that could justify their challenge by the parties. If they do 
not, the appointment is void. Such statement must be renewed upon the 
emergence of new circumstances. If, at any juncture, the arbitrator fails to 
submit the statement or disclose grounds for his/her challenge, he/she 
may be challenged before the court of the seat within 10 days from the 
arbitrator’s acceptance or from the party’s discovery of the undisclosed 
conflict. 
 
The Decree also added the residual category of “serious reasons of convenience 
capable of impinging on the independence and impartiality” of the arbitrator to the 
list of grounds upon which he/she may be challenged (Article 815 CCP). 

Transfer of the case 

The newly minted Article 819-quarter CCP addresses the formalities and 
timing required for a valid translatio iudicii (“transfer of the case”) from 
judicial to arbitral proceedings and vice versa, in cases where the forum 
seized first declines jurisdiction in favour of the other. In both instances 
the proceedings are regarded as continuing before a different adjudicator 
– rather than extinguished and later reinstituted – only if they are resumed 
within three months after the decision declining jurisdiction acquired res 
judicata effects. The perfection of the transfer ensures the preservation of 
the effects of the original claim, be they procedural or substantive, and the 
admissibility of the evidence produced in the first jurisdiction-less forum 
before the second as supplementary evidence, without having to be sub-
mitted anew.  



Substantive effects of the request for arbitration 

The Decree also introduced Article 816-bis.1, which now explicitly 
equates the substantive effects of a request for arbitration with those of a 
writ of summons filed before a civil court. These effects are preserved in 
case of translatio iudicii. 

Time-limit to challenge an award 

Pursuant to the updated Article 828 CCP, an arbitral award may not be 
challenged after the expiry of six months after it was signed by the last 
arbitrator, thus halving the previous time-limit. Conversely, the alternative, 
shorter, and practically more important 90-day time limit running from 
the date of service of the award to the losing party was not altered. 

Corporate arbitration 

Under the Decree, the regulation of arbitration between a company 
and/or its organs and/or its shareholders (previously contained in Legis-
lative Decree No. 5/2003) has now migrated to Articles 838-bis, 838-ter, 
838-quarter, and 838-quinquies CCP. The relocated provisions include 
few, mainly inconsequential edits. The exception is the introduction of a 
right to challenge arbitral orders suspending the effects of resolutions 
passed by the shareholders’ meeting before the court of the seat, which 
were previously not subject to appeal.9  

Conclusion 

While more can be done, the Decree succeeded in correcting the most 
serious deficiencies of the Italian arbitration system, significantly reducing 
the appeal gap between Italy and competing European seats. The empow-
erment of arbitrators to order enforceable conservatory relief, the broad 
discretion they are afforded in the selection of the law or rules governing 
the merits of the dispute, and the immediate enforceability of foreign 
awards upon recognition are deserving of a warm welcome by interna-
tional arbitration users. It is now for the Italian judges to honour the letter 
and spirit of the reform. 
 
 
  

⎯⎯ 
9 Article 838-ter CCP. 
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