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Foreign subsidies control: the missing piece to preserve 
the internal market 

1.  Introduction 

On 23 December, the regulation on foreign subsidies distorting the inter-
nal market (“FSR”) was published in the EU Official Journal – the final 
leg of a journey that began in June 2020 with the European Commission 
(“Commission”) issuing a whiter paper on the topic.1 
 
The FSR will apply as of 12 July 2023, except for the new filing re-
quirements, which will come into effect on 12 October 2023. 
 
The EU’s aim with the FSR is to bridge the regulatory gap whereby, to 
date, only funding granted by a member state to undertakings that operate 
in the internal market is subject to the Commission’s scrutiny, whereas 
funding granted by non-EU countries (“Foreign Subsidies”) escape any 
control even when they benefit companies in the internal market. To ad-
dress foreign subsidies, currently only the instruments provided under the 
GATT are available, whose scope and effectiveness are, however, limited. 
 
The FSR, which mirrors the substantive and procedural rules under State 
aid to the extent possible, despite its undeniable specificities, introduces 
three instruments:  

• two preventive control procedures based on an obligation to no-
tify concentrations or participate in procurement procedures in 
the EU for undertakings that received Foreign Subsidies above 
certain thresholds in the previous three years; and 

• an investigation tool that the Commission may use ex officio.  
 

Undertakings that operate in the EU, especially large multinational groups, 
will now have a few months to conduct an audit of Foreign Subsidies re-
ceived and, consequently: (a) prepare any notifications required, or (b) 
draw up a report to submit to the Commission or national authorities re-
garding Foreign Subsidies received from competing undertakings. 
 
 
 

⎯⎯ 
1 BonelliErede was involved from the outset, including by taking part in the consultations launched 
by the Commission. 
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2. New mandatory filings 

 
Undertakings will have to file a prior notification with the Commission 
regarding concentrations (e.g., mergers, acquisitions and joint ventures) 
they intend to carry out or procurement procedures they intend to 
participate in. This is also to ensure the Commission is informed of any 
Foreign Subsidies received.2 
 
The concept of Foreign Subsidy reflects that of State aid and requires that 
the following conditions be met cumulatively: 

(a) existence of a financial contribution (including grants, loans, 
guarantees, tax benefits and exemptions, and special or exclu-
sive rights); 

(b) the direct or indirect public nature of the contribution; 
(c) granting of an advantage not achievable under market condi-

tions to any undertakings engaged in economic activities in the 
internal market; and 

(d) selective nature of the advantage, i.e., the subsidy targets – de 
facto or de jure – a limited number of undertakings or sectors. 
 

However, the filing requirement is triggered only if two thresholds 
concerning the undertaking’s turnover and the subsidy amount are 
exceeded cumulatively, as shown in the table below. 

 Concentrations Procurement procedures 

Turnover 
threshold/ 
Contract 
value 

• EUR 500 m in the 
EU 

• The threshold refers 
to one of the 
following (depending 
on the case): 

– one or more 
merging 
undertakings; 

– the acquired 
undertaking/ 
target; or 

– the joint 
venture 

EUR 250 m3  

Subsidy 
threshold 

• EUR 50 m over the 
three years before the 
agreement is entered 
into 
 

• EUR 4 m per non-
EU countries in the 
three years before the 
notification 
 

⎯⎯ 
2 A notification can be filed also when a transaction has been publicly announced or a good faith 
intention to enter into the transaction is proven, i.e., before the closing. The notification obligation 
lies jointly on the undertakings that intend to merge or establish a joint venture, whereas for acqui-
sitions the obligation lies only on the acquiring undertakings.  
3 Calculated exclusive of VAT. If the tender is divided into lots, the total value of the lots applied 
for must be at least EUR 125 m. 
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• The threshold refers 
to the combined value 
of grants received by 
all parties to the 
transaction 

• The threshold is 
calculated in relation 
to the bidder, 
including 
subsidiaries, holding 
companies, and any 
subcontractors and 
suppliers involved 

 
Although the thresholds are quite high, the FSR also empowers the 
Commission to require undertakings involved in subthreshold mergers 
to file a notification if it suspects that an involved undertaking has received 
Foreign Subsidies and it thus deems it necessary to assess possible 
distortive effects on the internal market. 
 
The FSR also introduces a requirement regarding procurement procedures 
that do not trigger a filing obligation: Bidders must submit a statement to 
the contracting authority or entity in which they list all foreign financial 
contributions received and confirm that they are not subject to 
notification requirements. 
 
As with State aid, filing the notification triggers a standstill obligation on 
the parties involved until the Commission’s decision.  

 

3.  Review, decisions and penalties 

 
Post-filing phase consists of a two-step process:  

• a preliminary examination phase of 25 business days for concen-
trations and 20 business days (which can be extended by 10 busi-
ness days) for procurement procedures; and 

• an in-depth investigation phase of 90 business days for concen-
trations (which can be extended by 15 business days if the un-
dertakings involved propose commitments) and 110 business 
days for procurement procedures (which can be extended by 20 
business days in exceptional situations). 
 

When the existence of Foreign Subsidies is ascertained, the Commission 
must determine whether they generate a distortion in the internal market.  
To this end, the FSR sets out the presumptions and indicators summarised 
below. 

Subsidies likely to 
be distortive 

Subsidies unlikely 
to be distortive 

Relevant indicators 

• Subsidies directly 
relating to the 
acquisition of an 
undertaking  

• Subsidies 
awarded to 

• Subsidies of less 
than EUR 4 m 
over three 
consecutive years 

• Subsidies aimed 
at remedying 

• Subsidy amount 
and nature  

• Characteristics of 
the undertaking 
and industry 
involved 
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Subsidies likely to 
be distortive 

Subsidies unlikely 
to be distortive 

Relevant indicators 

undertakings in 
difficulty 

• Unlimited 
guarantees 

• Export financing 

• Subsidies that 
enable an 
undertaking to 
submit an unduly 
advantageous bid 
in a bidding 
process 

natural disasters 
or exceptional 
events 

• Level and 
development of 
the undertaking’s 
economic activity 

• Purpose of the 
subsidy, 
conditions to 
which it is 
subject, and 
manner of use in 
the domestic 
market 

 
Similar to the compatibility test for State aid, if the existence of a Foreign 
Subsidy and an ensuing market distortion is established, the Commission 
balances this against any positive effects (including on certain policy 
objectives, e.g., supporting development of remote regions or addressing 
climate change).  
 
If the Commission decides that the distortive effects prevail, it may:   

• prohibit the transaction or the award of the contract under 
scrutiny;  

• accept the commitments proposed by the parties; or  

• impose remedies of various kinds, whether structural (e.g., 
divestiture or sale of assets), or behavioural (e.g., changes to 
governance structure, licensing or access to infrastructure at 
FRAND terms, or return of subsidies along the lines of the 
State aid rules). 

 
The Commission may also impose fines for breaches of procedural 
requirements:  

• For breach of the standstill requirement or failure to notify: up to 
10% of the aggregate turnover of the undertakings involved. 

• For incorrect, incomplete or misleading information: up to 1% of 
the undertaking’s total turnover, plus default interest for each 
working day of delay. 
 

4.  Ex officio proceedings 

 
The Commission may initiate ex officio proceedings if it suspects that an 
undertaking that operates in the EU received a Foreign Subsidy that 
distorts the internal market. These proceedings are thus supplementary 
and residual in nature. An ex officio investigation may cover Foreign 
Subsidies granted up to five years before the FSR comes into effect if the 
market distortion persists at the time of the review. 
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The proceedings comprise two stages – preliminary examination and in-
depth investigation. There are no time limits for completing them. 
 

5.  Conclusion 

 
FSR vests the Commission with new, intrusive powers to control market-
distorting contributions, in line with the ‘level playing field’ objective that 
has always underpinned State aid control. The question remains as to 
whether the Commission will be able to fulfil its task despite the 
difficulties arising from the international scope of the necessary 
investigations. 
 
From a business perspective, the FSR’s entry into force will result in new 
administrative burdens for transactions in the internal market and will 
primarily impose a careful and timely compliance assessment to identify 
Foreign Subsidies received in the last five years (‘transitional period’) and 
to assess their possible effects on competition in the internal market. Once 
the FSR is fully in force, it will require companies to constantly and 
thoroughly monitor the Foreign Subsidies they apply for/obtain, as they 
will be subject to the ordinary ten-year statute of limitations. 


