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US Supreme Court on Discovery: private international arbitrations 
do not qualify as foreign or international tribunals under Section 
1782 of the U.S. Code 
 
On 13 June 2022 the U.S. Supreme Court ruled that private adjudicatory 
bodies do not count as “foreign or international tribunals” under Section 
1782 of the U.S. Code.1 
 
In a long-awaited ruling, the Court decided that only a governmental or 
intergovernmental adjudicative body constitutes a “foreign international 
tribunal” under Section 1782. Such bodies are those that exercise govern-
mental authority conferred by one nation or multiple nations. 
 
The Supreme Court explained that Section 1782 does not even reach ar-
bitrations where a sovereign is a party and the referral to arbitrating derives 
from an international treaty.  Even in these cases, the test to be carried out 
is whether the arbitral panel is imbued with “governmental authority.”  

 
Section 1782 allows a federal court to order discovery “for use in a pro-
ceeding in a foreign or international tribunal”. Circuit Courts have long 
debated the question whether international arbitrations, if any, qualify as 
“international tribunals”.2  The Supreme Court’s decision finally provides 
certainty to the international arbitration community on the reach of dis-
covery under Section 1782. Parties in international arbitrations seated out-
side the U.S. can no longer obtain U.S.-style discovery of U.S. located par-
ties. 

The reasoning of the Supreme Court 

The Supreme Courte assessed the meaning of the words “foreign”, “in-
ternational” and “tribunal”, as they appear in Section 1782.  
 
The word “tribunal”, by itself, does not exclude private adjudicatory 

⎯⎯ 
1 ZF Automotive US Inc. et al. v. Luxshare Ltd., case number 21-401, and AlixPartners 

LLP et al. v. The Fund for Protection of Investors' Rights in Foreign States, case num-
ber 21-518, in the Supreme Court of the United States. 
 
Read more at: https://www.law360.com/internationalarbitration/arti-
cles/1502100?copied=1 
2 See our Newsletter “Latest from the U.S”. issued in March 2020 and our Newsletter 
“Supreme Court to rule on discovery” issued in May 2021. 
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bodies; instead, when associated with the word “foreign”, it is considered 
to refer to an adjudicative body that exercises governmental authority.  
 
“Foreign tribunal” refers to a tribunal that belongs to a foreign nation, rather 
than a tribunal that is located in a foreign nation. And for a tribunal to belong 
to a foreign nation, the tribunal must possess sovereign authority conferred 
by that nation.  
 
The Court took the same approach was taken with the word “interna-
tional”. Alone it can mean involving two or more nations, or two or more 
nationalities. In association with the word “tribunal”, it is understood as one 
that involves two or more nations, meaning that those nations have imbued 
the tribunal with official power to adjudicate disputes. 
 

Consequently, a “foreign tribunal” is a tribunal vested with gov-
ernmental authority by one nation, and “international tribunal” is 
a tribunal vested with governmental authority by multiple nations. 

 
In addition, the Court considered the Federal Arbitration Act (FAA), 
which governs domestic arbitration and that allows for a much narrower 
discovery than Section 1782. Extending Section 1782 to private bodies 
would be inconsistent with the FAA provisions, creating a mismatch be-
tween foreign and domestic arbitration.  

Conclusion 

The decision of the Supreme Court does not come as a surprise. It has 
definitive ramifications for international commercial arbitration. The rul-
ing ends the possibility for parties in arbitration seated outside the U.S. to 
avail themselves of U.S.-style discovery. 
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