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1. Introduction 

 
On 21 March, a law decree containing urgent measures to deal with the 
economic and humanitarian consequences of the crisis in Ukraine (“En-
ergy Decree”) was published in the Official Journal. The Government 
also modified Law Decree No. 21 of 16 March 2012, converted into Law 
No. 56 of 11 May 2012 (“Golden Power Legislation”). These urgent 
measures came into force on 22 March. 
 
The measures introduced by the Energy Decree extend the extent to 
which the Presidency of the Council of Ministers (“Presidency”) can in-
tervene under the Golden Power and simplify the notification procedure.  
 
This newsletter summarises the three areas of intervention of the Golden 
Power Legislation (defence and security, 5G, and other sectors) and then 
analyses the new procedural and organisational aspects. 
 

2. Defence and security sector 

 
Art. 1 of the Golden Power Legislation, which deals with defence and 
security, has been modified to align the transactions for which notification 
is mandatory with those in the sectors governed by Art. 2.  
In a nutshell, the following have been added to the list of relevant resolu-
tions, acts and transactions:  

- a reference to resolutions, acts and transactions that cause a 
change in ownership, control or availability of strategic assets; and  

- an express reference to the allocation of assets as guarantees. 
 

3. 5G technologies and cloud sector   

 
Broadband electronic communication services based on 5G technology 
are defined as “activities of strategic importance for the national defence 
and security system” under Art. 1-bis of the Golden Power Legislation, 
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and as a result they too are subject to Art. 11. Other strategically important 
activities can be specified in an implementing prime ministerial decree2. 
As to the notification obligations set out in Art. 1-bis of the Golden Power 
Legislation, the Energy Decree states that operators wishing to acquire 
goods or services linked to 5G technology (and any other activities speci-
fied in a prime ministerial decree) must provide the Presidency, in advance, 
with an annual plan in relation to performance of the related agreement 
that includes, among other things, a list of current and potential suppliers3. 
An implementing prime ministerial decree is expected also for this proce-
dure. 
 
The Presidency now also has investigative and monitoring powers, includ-
ing through the National Assessment and Certification Centre (CVCN, 
Centro di Valutazione e Certificazione Nazionale), which works with the other 
bodies involved in examining cases. And notifying parties must now sub-
mit semi-annual reports, following the exercise by the Presidency of its 
special powers. 
 
Failure to duly notify the Government of a transaction is punishable with 
the voidance of the agreements entered into and a fine corresponding to 
3% of the company’s turnover. Companies can also be required to restore 
the conditions that existed before the agreement subject to notification 
was entered into. 
 

4. Strategic sectors under Art. 2 of the Golden Power Legislation 

 
The emergency rules under Golden Power Legislation on acquisitions of 
shareholdings in strategic companies, whose applicability was due to cease 
on 31 December, has been partially repealed and transposed with imme-
diate effect into the ordinary rules under the Golden Power Legislation. 
The same rules have also been extended to acquisitions of Italian compa-
nies by other Italian companies in the energy, transport, health, agri-food, 
financial, credit and insurance sectors as of 1 January 2023. Although the 
rules do not officially become effective until 1 January, they are already 
being applied to Italian purchasers to avoid a blatant violation of EU law. 
However, the Presidency can still declare that a transaction falls outside 
the scope of Golden Power Legislation in certain circumstances and, in 
any case, following notification, which remains mandatory.  
 
The Presidency may also impose requirements on target companies. 
 
 

5. Procedural and administrative aspects  

⎯⎯ 
1 This is an ever more relevant sector. See the measures imposed on Wind Tre/Zirc on 24 February 
2022, Fastweb/Antitrust on 11 February 2022 and Vodafone Italia/Huaweii on 21 January 2022. 
2 These additional assets include activities and technologies relevant to cybersecurity, including 
cloud technology. 
3 In October 2020 the Presidency vetoed the Fastweb/Huaweii transaction, partly due to the ab-
sence of a supplier diversification plan.   
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From a procedural standpoint, the new measures have streamlined the 
procedure and ensure certainty in the application of Golden Power Legis-
lation.  
 
In fact, the new Art. 2-quater of the Golden Power Legislation sets out:  

- pre-notification mechanisms based on a model in use in other EU 
countries. Companies can ask the Presidency whether the legisla-
tion applies to a given transaction and, if it does, whether the trans-
action may be authorised, before carrying it out; and 

- a simplified procedure whenever the committee of the Presidency 
unanimously decides not to exercise the special powers.  

The details of these measures will be formalised in a prime ministerial de-
cree. 
 
In addition to the purchaser, which must notify the transaction, the target 
company must also be involved in the procedure. The preferrable solution 
is that the purchaser and target file a joint notification. When this is not 
possible, the purchaser will need to provide the target a summary report 
of the notification before filing it; the target has 15 days from the pur-
chaser’s filing to submit any depositions and other documents to the Pres-
idency. 
 
From an administrative standpoint, a Group for the Evaluation and Stra-
tegic Analysis made up of 10 experts has been set up at the Department 
for Administrative Coordination. The Presidency may also now request 
assistance from the Italian tax police (Guardia di Finanza) to investigate 
possible cases of failure to notify a relevant transaction4. 

 

6. Conclusion 

 
Against an increasingly unstable international geopolitical background, the 
Government clearly wanted to strengthen the protection of strategic as-
sets, especially those relating to 5G technology, given their increasingly 
critical importance. The modifications streamline the procedures for no-
tifying and exercising special powers and do so by embracing the pro-
posals of various observers and stakeholders, including BonelliErede’s 
Golden Power Task Force.  
 
Economic operators are likely to find it particularly beneficial to be able 
to find out in advance whether Golden Power Legislation applies to a 
given transaction – sooner rather than later if it does not – and to involve 
the target in the Golden Power notification procedure as appropriate. 
 
 

⎯⎯ 
4 This in the wake of what happened with the sale of Alpi Aviation, which the Presidency declared 
void on 10 March 2022 following the Italian tax police’s report that the parties had failed to notify 
the Government of the transaction. 
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