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The Anti-fraud Decree and electricity produced by 
renewable energy power plants 

1. Introduction 

Law Decree No. 13 of 25 February 2022 – containing “Urgent measures 
to fight fraud and ensure safety at the workplace in the construction 
sector, as well as on electricity produced by renewable energy power 
plants” (“Anti-fraud Decree”) – was signed by the President of the 
Republic and published in the Official Gazette of Republic of Italy on 25 
February 2022; it came into force on 26 February 2022. 
 
Art. 5 of the Anti-fraud Decree introduces significant legislative changes 
in relation to energy produced by renewable energy power plants. First, it 
repeals Art. 16 of Law Decree No. 4 of 27 January 2022 (“Sostegni-ter 
Decree”), which caused considerable debate in the last few weeks. 
Additionally, it implements the comments on the Sostegni-ter Decree from 
the Italian Regulatory Authority for Energy, Networks and the 
Environment (“ARERA”),1 thereby confirming the two-way 
compensation mechanism introduced by the Sostegni-ter Decree but 
reducing its impact through, among other things, the exclusion of 
merchant plants that entered into operation after 1 January 2010. 

2. Regulatory intervention concerning electricity produced by 
renewable energy power plants 

The new compensation mechanism will apply to electricity fed into the 
grid by the following plants: 

(i) “Photovoltaic power plants with a capacity of over 20 kW that 
benefit from fixed premiums deriving from the feed-in premium 
(conto energia) mechanism, not dependent on market prices”. 
 
Therefore, the Anti-fraud Decree will certainly apply to 
photovoltaic power plants that benefit from fixed premiums 

⎯⎯ 
1 Reference is made to ARERA Memorandum No. 60/2022/I/COM, which was submitted to the 

Italian Senate’s Economic Planning and Budget Committee (Commissione Programmazione economica, 
bilancio del Senato della Repubblica) for the purposes of converting the Sostegni-ter Decree and contains 
an analysis of the main aspects warranting attention and some of the ARERA’s suggestions in view 
of the Sostegni-ter Decree’s conversion into law. 
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deriving from the incentive mechanism set out in the feed-in 
premium I (I conto energia), feed-in premium II (II conto energia), feed-
in premium III (III conto energia), and feed-in premium IV (IV conto 
energia) ministerial decrees.2  

 
Conversely, it appears to exclude from the compensation 
mechanism’s scope of application photovoltaic power plants that 
benefit from the tariffs referred to in the feed-in premium V (V 
conto energia) ministerial decree.3 In this case, the photovoltaic 
power plants do not benefit from fixed premiums but rather from 
incentives already calculated as a “difference, if positive, 
between the all-inclusive tariff ... and the hourly zonal price”, 
with the specification that “this difference cannot be higher than 
the all-inclusive tariffs referred to in the same annexes” and that 
“the energy produced by the plants with a nominal power higher 
than 1 MW remains at the producer’s disposal”. 
 
The Anti-fraud Decree also does not apply to photovoltaic power 
plants that benefit from the incentives set out in the Ministerial 
Decree of 4 July 2019 (“FER I”), as the value of the incentives 
decreases as the electricity price increases so as to leave the 
remuneration constant and without extra profit. 
 

(ii) “Plants with a capacity of over 20 kW powered by solar, 
hydroelectric, geothermal and wind [sources] that are not 
subject to any incentive mechanisms and entered into 
operation before 1 January 2010” (“merchant plants”). 

 
The Anti-fraud Decree thus applies to photovoltaic, wind, 
hydroelectric and geothermal power plants with a capacity of over 
20 kW that entered into operation before 1 January 2010 and that: 
(a) have never been subject to any incentive mechanisms 
from the outset (merchant plants); or (b) have, in the meantime, 
run out of or waived the relevant incentive mechanism. 
 

The inclusion of merchant solar, wind, hydroelectric and 
geothermal power plants only if they entered into operation before 
1 January 2010 appears to be one of the most relevant aspects of the 
Anti-fraud Decree, which limits the impact of the compensation 
mechanism to plants that have been in operation for over 10 years 
and excludes new plants from the measure. 

Conversely, the new provisions introduced by the Anti-fraud Decree – as 
was previously the case under the Sostegni-ter Decree – do not apply to: 
(a) wind power plants that benefit from the incentives under the FER I 
Decree; (b) wind, hydroelectric and geothermal power plants that have 
been incentivised through auctions and registers or through incentives of 

⎯⎯ 
2 Ministerial Decrees of: (a) 28 July 2005 and 6 February 2006 (feed-in premium I); (b) 19 February 
2007 (feed-in premium II); (c) 6 August 2010 (feed-in premium III); and (d) 5 May 2011 (feed-in 
premium IV). 
3 Ministerial Decree of 5 July 2012. 
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the “GRIN Convention” referred to in the Ministerial Decree of 6 July 
2012, which, as of 1 January 2016, replaced the ‘green certificates’ 
mechanism; and (c) power plants that benefit from all-inclusive tariffs. 
 
Indeed, the Anti-fraud Decree excludes from its scope of application 
power plants with a capacity of over 20 kW powered by hydroelectric, 
geothermal or wind power sources that benefit from incentives, regardless 
of the incentive mechanism applied. 
 
Finally, all solar, wind, hydroelectric and geothermal power plants with a 
capacity of less than 20 kW – regardless of their profits or whether they 
have access to incentives – are excluded from the scope of application of 
Art. 5 of the Anti-fraud Decree. This confirms that even the emergency 
legislator favours small-sized plants. 

3. The two-way compensation mechanism 

As already envisaged under the Sostegni-ter Decree, the compensation 
mechanism will be applied by the Italian Energy Services Manager 
(“GSE”), which must, first of all, determine a value that represents fair 
remuneration for the price of energy. The latter will be calculated by the 
GSE as the difference between: 
 

(a) a reference price (“Reference Price”) indicated in Table 1 of the 
Anti-fraud Decree, which refers to each market area as follows: 

Centre-
North 

Centre-
South 

North Sardinia Sicily South 

EUR 
58/MWh 

EUR 
57/MWh 

EUR 
58/MWh 

EUR 
61/MWh 

EUR 
75/MWh 

EUR 
56/MWh 

 

Notably, the Anti-fraud Decree replaces the previous 
calculation method – which was based on the average price 
of electricity produced up to 2020 – by establishing an 
explicit reference price not differentiated by source; and 

(b) a market price, equal to:  

1) for photovoltaic power plants with a capacity of over 20 kW 
that benefit from fixed premiums deriving from the feed-in 
premium (conto energia) mechanism, as well as for plants 
powered by solar, wind, geothermal sources, and run-of-the-
river power plants (impianti alimentati da fonte idrica ad acqua 
fluente), that are not subject to any incentive mechanisms and 
entered into operation before 1 January 2010, the hourly 
zonal market price of electricity or, for supply agreements 
that were entered into before 27 January 2022 and that do 
not comply with the conditions set out under section 5 
below, the price indicated in those agreements; and 
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2) for the power plants referred to in Art. 5, para. 1, point b), 
that do not fall under point 1) above, the monthly arithmetic 
average of the hourly zonal market price of electricity or, for 
supply agreements that were entered into before 27 January 
2022 and that do not comply with the conditions set out 
under section 5 below, the price indicated in those 
agreements. 
 
In this regard, the Anti-fraud Decree appears to replace 
the previous reference to the “average price” indicated 
in supply agreements by referring instead to the price 
indicated in those agreements for the relevant period. 
 
Moreover, the Anti-fraud Decree appears to set out a 
different calculation method for hydroelectric basins or 

reservoirs (impianti idroelettrici a bacino o a serbatoio). This 
difference appears to be triggered by the warning in the 
ARERA’s memorandum,4 in which, among other things, the 
ARERA recommended the amendment of the calculation 
method for dispatchable power plants (e.g., hydroelectric 
basins) as the mechanism under the Sostegni-ter Decree 
would have entailed cancellation of the hourly price signals 
on actual production for producers subject to the 
application of the regulation. 

 
If the difference between the values referred to in points (a) and (b) above 
is negative, the GSE will equalise the amount or request the corresponding 
amount from the producer; whereas if the above difference is positive, the 
GSE will pay the relative amount to the producer. Consequently, 
offsetting can operate in two ways. 
 
Therefore, thanks to the Anti-fraud Decree – and as already 
envisaged under the Sostegni-ter Decree – even merchant power 
plants or those that no longer benefit from incentives could, in 
principle, benefit from subsidies. That said, the most likely case is 
that they will be called on to pay their ‘extra’ profits in full to the 
GSE. 
 
However, Art. 6 of the Anti-fraud Decree sets out a financial 
neutrality clause (clausola di invarianza finanziaria). Therefore, application 
of the Anti-fraud Decree must not result in new or greater expenses that 
impact public finances. It follows that if it were ever necessary to 
compensate producers – which, given current market conditions, appears 
to be a theoretical possibility – the GSE, in the absence of specific public 
budget appropriations, would have to fund the compensation by using 
exclusively ‘ordinary’ financial resources and therefore might not have 
sufficient funds to fulfil its obligations.5 

⎯⎯ 
4 Please see footnote no. 1. 
5 This in accordance with the principle affirmed by the Italian Constitutional Court, according to 

which the “principle of neutrality of financial costs is established, in fact, with regard to the overall 
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Finally, the Anti-fraud Decree has introduced a procedure for the 
compensation mechanism according to which, upon the GSE’s request, 
interested producers have 30 days from the request to send the GSE 
a declaration attesting to the relevant necessary information (which 
is to be indicated by the ARERA during the implementation phase). 
 
In this regard, Art. 5, para. 2, of the Anti-fraud Decree specifies that the 
declaration must be made “in accordance with Presidential Decree No. 
445 of 28 December 2000”; therefore, although it does not expressly 
mention Arts. 46 and 47, it must be considered (also given the GSE’s 
nature as a public body) a declaration made before a public official. 
 
Consequently, in the event of a false declaration, the authorised 
representative (who signed the declaration) of the company 
concerned may be liable for false statements in a public deed (falso 
in atto pubblico). Specifically, depending on the type of untruthful 
declaration, the authorised representative may be liable for: 

- false representation (falsità ideologica) by a private party in a public 
deed under Art. 483 of the Italian Criminal Code; or 

- false attestation or false declaration to a public official on the 
identity or personal qualities of the individual concerned or of 
others, under Art. 495 of the Italian Criminal Code. 

4. Application of the compensation mechanism to plants that 
benefit from selling power output to the GSE (ritiro dedicato 
dell’energia) 

Art. 5, para. 5, of the Anti-fraud Decree also affects plants that benefit 
from the option to sell power output to the GSE (ritiro dedicato 
dell’energia) envisaged under Art. 13, paras. 3–4, of Legislative Decree 
No. 387 of 29 December 2003, by stipulating that the two-way 
compensation mechanism is to be calculated by the GSE in a way that 
entitles producers to an annual total economic remuneration at least equal 
to that deriving from the guaranteed minimum prices6 in the cases 
envisaged therein. 
 
The Sostegni-ter Decree included no such provision, with the consequence 

⎯⎯ 
effects of the regulation and does not imply ‘in itself’ the exclusion of a potential increase in 
expenditure as long as this increase is ‘neutralised’ through compensation in other provisions that 
generate savings or higher revenues” (ex pluribus, Italian Constitutional Court Decision 132/2014). 
6 Reference is made to the minimum guaranteed prices under para. 7.1 of Annex A to ARERA 

Resolution 280/07, which aim to ensure: (i) the financial sustainability of smaller plants; and (ii) a 
minimum income, regardless of electricity market trends. Plants that benefit from the ritiro dedicato 
dell’energia may request that guaranteed minimum prices be applied in the following cases: 

1) incentivised photovoltaic plants with a power capacity of up to 100 kW; 

2) incentivised hydroelectric plants with a power capacity of up to 500 kW; and 

3) non-incentivised renewable energy power plants with a power capacity of up to 1 MW. 

Plants that benefit from guaranteed minimum prices also benefit from a positive annual adjustment 
if due, which is made by applying the hourly zonal price; producers are thus remunerated with the 
most advantageous price in any case. 
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that, in theory, the former two-way compensation mechanism could have 
jeopardised the benefit ensured by guaranteed minimum prices, according 
to which producers are in any case remunerated with the most 
advantageous price between the hourly zone price and the guaranteed 
minimum price. 
 
This is thus an important corrective measure that aims to avoid the 
potential distortive effects of the previous wording in the Sostegni-
ter Decree and to clarify that the two-way compensation mechanism 
cannot in any case undermine any greater compensation due in a given 
year based on the guaranteed minimum prices whenever the producer 
applies the guaranteed minimum prices in the cases envisaged under para. 
7.1 of Annex A to ARERA Resolution 280/07. 
 
However, also with regard to the above commitment, Art. 6 of the Anti-
fraud Decree could have distortive effects and cause a shortage of 
funds. 

5. Exception to the applicability of the new rules 

Finally, Art. 5, para. 7, of the Anti-fraud Decree stipulates that its 
provisions do not apply to power plants for which supply agreements 
were executed before 27 January 2022 as long as: (i) they envisage a 
fixed price (not linked to spot market energy prices); and (ii) the price, 
calculated as an average over the agreement’s term, does not exceed the 
10% threshold with respect to the Reference Price as indicated in the table 
in section 3 above. 
 
As to the above, firstly it is not clear how to classify mixed-price 
supply agreements, i.e., supply agreements with a fixed price for a 
percentage and a variable price for another percentage. 
 
Moreover, the 10% threshold is unclear, as it seems to introduce an 
unjustifiable difference in treatment between power plants under 
fixed-price supply agreements – whose extra profits do not exceed 
10% compared to the value of the Reference Price – and power 
plants with variable-price agreements but equivalent remuneration. 
 
Therefore, the Anti-fraud Decree – as the Sostegni-ter Decree before it – 
seems to base its calculations on energy prices without considering the 
costs incurred by producers in relation to price fluctuation. If, e.g., the 
producer has entered into hedging agreements to hedge the risk of 
price fluctuation, the costs and financial effects of the hedging 
agreement do not appear to be relevant for the two-way 
compensation mechanism under the Anti-fraud Decree. 
 
Finally, the Anti-fraud Decree expressly establishes the GSE’s right to 
make adjustments and thus to offset amounts due to the producer as an 
incentive against amounts the producer must return as compensation. 
However, a cash flow problem could arise given the adjustment’s 
timeframe, as compensation could be based on presumptive data 
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without in any way considering possible delays on the energy 
buyers’ side. 

6. Effectiveness of the new rules 

 
The Anti-fraud Decree, as envisaged under the Sostegni-ter Decree, 
applies to electricity fed into the grid between 1 February and 31 
December 2022. However, for the purposes of applying the measures in 
practice, it will be necessary to wait for the implementing measures. 
Indeed, the Anti-fraud Decree stipulates that the ARERA has 30 days 
from its entry into force – i.e., until 28 March 2022 – to regulate the 
compensation mechanism and the payment of the related amount into a 
dedicated sub-fund of the Energy and Environmental Services Fund 
(Cassa per I Servizi Energetici e Ambientali). However, this 30-day term is not 
mandatory, which means a delay is possible, as ARERA may wait until the 
Anti-fraud Decree is converted into law before issuing the implementing 
regulation. 
 
For the sake of completeness, the Anti-fraud Decree is a law decree and 
thus must be converted into law within 60 days from its entry into force 
– i.e., by 27 April 2022. If it is not converted into law, it loses its 
effectiveness retroactively from its entry into force, without prejudice to 
Parliament’s power to regulate by law the legal relationships that arose on 
the basis of the lapsed law decree. Even if the Anti-fraud Decree is 
converted into law, it could be amended, even extensively. Given the initial 
reactions to the definitive version from associations active in the sectors 
concerned, changes can be expected. 
 
The duration of the new measures is another matter worthy of 
consideration. Indeed, although 31 December 2022 is set as the two–way 
compensation mechanism’s expiry date, it cannot be ruled out that its 
effectiveness may be extended if the conditions that justified emergency 
legislation last beyond that date. 
 
In short, although the new framework introduced by the Anti-fraud 
Decree certainly has the merit of having eliminated certain inconsistencies 
in the previous framework, it nevertheless leaves room for improvement. 
In any case, a few months will be necessary to definitively assess its 
applicability and effects. 
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