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The Sostegni-ter Law Decree and the tax aspects of the 

measures to counteract the increase in electricity prices for 

businesses  

1. Introduction 

As mentioned in our previous newsletter1, the “Sostegni Ter” Law Decree 
(“Decree”, Law Decree No. 4 of 27 January 2022) – effective since 27 
January – introduced several measures to tackle the increase in electricity 
prices for businesses. These measures include: 

(a) a reduction of system charges for users with available power of 16.5 
kW or more (Art. 14 of the Decree); 

(b) a tax credit for energy-intensive companies (Art. 15 of the Decree); 
and 

(c) an offsetting mechanism for producers of electricity from renewable 
sources (Art. 16 of the Decree). 

This newsletter focuses on the tax aspects of the measures referred to in 
points (b) and (c). 
 

2. Tax credit for energy-intensive businesses 

Art. 15 grants an extraordinary tax credit to the businesses with high 
electricity consumption listed in the Ministry of Economic Develop-
ment Decree of 21 December 2017 (“energy-intensive businesses”) to possibly 
offset the burden of rising energy costs (“Credit”). 
 
The Credit is granted to energy-intensive businesses whose electricity 
costs per kWh (net of taxes and subsidies) increased by more than 30% in 
the last quarter of 2021 compared to the last quarter of 2019. The Credit 
granted corresponds to 20% of the expenses incurred for electricity pur-
chased and used in the first quarter of 2022. 
 
The Decree expressly states that the amount of the Credit will not consist 
of a positive item of income for corporate income tax (IRES) purposes2 
or included in the taxable base of the regional tax on production activities 
(IRAP). 
 

 

1 “The Sostegni Ter Law Decree and the renewable sources” by the Energy & Ecological Transition 
Focus Team, published on 28 January and available here. 
2 Nor is it relevant for the purposes of the ratio of deductible expenses to exempt components, as 
stated in Arts. 61 and 109(5) of the Italian Income Tax Law. 
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However, the conditions of use this Credit – which at first glance appear 
very limited – raise some doubts, especially considering the exceptional 
adverse scenario that the Credit is designed to mitigate. Indeed, Art. 15, 
para. 2, specifies that the Credit can be used exclusively by offsetting it 
against tax debts3, even though the ordinary quantitative limits to the use 
of tax credits will not apply4. Therefore, according to the current version 
of the Decree, it is doubtful whether the Credit can be actually monetised 
by transferring it to third parties such as financial intermediaries. 
 
The first draft of the Decree stated that the Credit could “be assigned, also 
partially, but the assignee has no right to subsequently assign it to other entities, includ-
ing banks and other financial intermediaries”. 
 
However, this provision is not included in the text of the Decree published 
in the Official Gazette, which also contains a specific limitation on the 
scope of transferability of tax credits in the real estate sector (e.g., the “su-
perbonus” for energy efficiency and structural seismic improvements to 
property) under Law Decree No. 34 of 19 May 2020. This limitation states 
that tax credits may be transferred only once by the person who received 
the benefit, and the first transferee has no right to subsequently transfer 
in its turn the tax credit (Art. 28 of the Decree)5. 
 
According to the guidelines issued by the Italian tax authority in similar 
cases (e.g., the tax credit for investments in capital goods), businesses that 
receive the Credit might transfer it only under limited circumstances (e.g., 
allocation to the partner of a partnership, an extraordinary transaction in 
legal continuity, and a transfer within a tax consolidation). This seems sug-
gesting that businesses would benefit from the Credit only when they file 
the annual tax return in respect of the fiscal year in which they received 
the Credit. 
 
Conversely, the rules on the transfer of tax credits in the real estate sector 
(Art. 28 of the Decree) substantially match those in the draft Decree, 
which initially allowed the Credit to be transferred. Therefore, we are won-
dering whether the deletion of this option is a deliberate choice by the 
legislator or simply (and hopefully) an unintentional oversight that the De-
cree’s conversion into law will correct by including the Credit among those 
subject to the rules under Art. 28. 
 
Given the Decree’s purpose and background against which it has been 
introduced, it would be of valuable and immediate support to businesses 
faced with the increase in electricity prices to allow them to immediately 
“monetise” the credit amount through the regulated financial circuit, while 

 

3 Art. 17 of Legislative Decree 241/1997. 
4 Art. 1(53) of Law 244/2007 and Art. 34 of Law 388/2000. 
5 See the previous newsletter “The Sostegni Ter Law Decree and the building bonuses: no more 
multiples assignments” by the Energy & Ecological Transition Focus Team, published on 31 Jan-
uary and available here. However, on 8th February the Government issued in a press release 
announcing that it would be amending the Sostegni Ter Decree and – in all likelihood, also 
considering the urging of businesses – reorganising the tax credit transfer mechanism through 
procedures that comply with anti-fraud requirements and guarantee the possibility to make the tax 
credits effectively circulate, with a view to facilitating building and energy transition works. 

https://ddfzdmww8urne.cloudfront.net/wp-content/uploads/sites/2/2022/02/17171658/FT-Energy_Sostegni-ter-Decree_bonus_ENG.pdf
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remaining traceable and thus preventing possible frauds. We can therefore 
reasonably expect to see the procedures for using the Credit amended 
once the previously announced6 reorganisation of the circulation of tax 
credits in the real estate sector occurs. Such reorganisation is likely to be 
introduced by one of the upcoming decrees “Bollette” (utility bills relief) 
or “Milleproroghe” (postponement of the deadlines for applying certain 
legislative provisions). 
 

3. Offsetting mechanism for producers of electricity from renew-
able sources  

Art. 16 of the Decree provides a compensation mechanism on the price 
of energy for: (a) producers that use photovoltaic plants of more than 20 
kW and benefit from fixed premiums deriving from the feed-in tariff 
(Conto Energia) mechanism, which do not depend on market prices; and 
(b) producers that use solar, hydroelectric, geothermal and wind power 
plants of more than 20 kW but do not have access to incentive mecha-
nisms (“Compensation”). 
 
In this respect, from 1 February 2022 to 31 December 2022 Italy’s Energy 
Services Manager (“GSE”, Gestore dei Servizi Energetici) will calculate the 
Compensation, if any, as difference between: 

(a) the average price of electricity produced up to 2020: i.e., an average 
benchmark price corresponding to the hourly zonal prices recorded: 
(i) from the date the power plant concerned began operations (or 
from 1 January 2010 if the plant began operations before that date); 
and (ii) until 31 December 2020, revalued based on the Italian Na-
tional Institute of Statistics (ISTAT) consumer price index; and 

(b) current prices: i.e., the hourly zonal market price of electricity or, for 
supply contracts entered before the Decree came into force, the av-
erage price specified in those contracts7.  

 
The GSE will pay the producer any positive difference between points (a) 
and (b), whereas, plausibly, the producer will have to pay the GSE any 
negative difference (“Negative Difference”). 
 
Although the Decree theoretically introduces a two-way offsetting mech-
anism, given the sharp increase in the cost of electricity – and, therefore, 
in the hourly zonal price mentioned in point (b) above – it is more than 
reasonable to expect producers to find themselves in a persistent “debt 
position” vis-à-vis the GSE and having to pay this latter one the Negative 
Difference. 
 
Without going into the merits of the economic and energy policy reasons 
that led to the introduction of the Compensation – which essentially con-
stitutes a sort of “solidarity contribution” to be paid by businesses that 

 

6 See the Italian government’s press release of 8 February. 
7 This compensation mechanism does not apply to supply contracts entered into before the Decree 
came into force (i.e., before 27 January 2022) on condition that: (i) they are not linked to price 
trends on the spot energy markets, and (ii) they were not entered into at an average price that is 
10% higher than the difference mentioned in point (a) above. 
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produce electricity from renewable sources8 – as well as any issue of po-
tential (un)constitutionality of such a measure, it is appropriate to question 
the tax treatment of this Negative Difference. 
 
Given the mechanics of the Compensation, in our view any Negative Dif-
ference due should be fully deductible for corporate income tax (IRES) as 
well as regional tax on production activities (IRAP) purposes. 
 
As a matter of fact, even assuming that the Negative Difference cannot be 
considered a generic charge – as it does not consist of an actual remuner-
ation for the sale of goods or supply of services (or the reduction of costs 
for any such sale/supply incurred in previous years) – it should qualify as 
a tax cost deductible from the business income taxable base under Art. 99 
of the Italian Income Tax Law. 
 
More specifically, any Negative Difference due should be considered a 
(deductible) tax cost:  

• that is not levied on the producer’s income (i.e. sort of a “margin”) 
but rather affects its revenues (i.e., “gross amount” such as the 
hourly zonal market price of electricity or the price of the supply 
contract, which contributes to the taxable base9); and  

• in relation to which no recovery mechanism, even optional, is en-
visaged. 

 
Furthermore, whenever the legislator has wished to preclude the full or 
partial deductibility of certain taxes (other than those covered by Art. 99 
of the Italian Income Tax Law), it has always expressly stipulated as such 
in the related tax legislation, e.g., the tax on financial transactions or the 
“troubled” tax relevance of the municipal immovable property tax (IMU). 
In this respect, no such indication is provided regarding the Compensation 
at stake. And even fewer doubts should arise regarding the relevant de-
duction for the regional tax on production activities (IRAP) purposes, as 
the Negative Difference in that case should be accounted for by the Italian 
Civil Code (Art. 2425, item B)) and thus be taken into account when cal-
culating the IRAP taxable base. 
 
Similarly, the hypothetical (merely virtual) positive difference resulting 
from the Compensation should be considered taxable and therefore clas-
sified as an item of business income subject to corporate income tax 
(IRES) and regional tax on production activities (IRAP). 
 
A final remark on the VAT aspects: as no “direct link” – not even in the 
broadest sense – exists between the Negative Difference (and the Com-
pensation more in general) and any service/goods provided by the GSE, 
it seems more than reasonable to exclude the related amount from the 

 

8 Effectively discouraging – at least for 2022 – conversion to sustainable forms of energy produc-
tion. 
9 If it were to be concluded that the Negative Difference is not deductible, this would lead to an 
unlawful duplication of taxation on the same income component. 
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scope of application of VAT. 
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