
 

This document is provided as a service to clients and other friends for educational purposes only.  
It should not be construed or relied on as legal advice or to create a lawyer-client relationship.  

 

 

 

 
 
Energy & Ecological Transition Focus Team 
28 January 2022 

The Sostegni-ter Law Decree and the renewable sources 

1. Introduction 

The Sostegni-ter Law Decree containing “Urgent measures to support companies 
and economic operators, labour, health and territorial services, in relation to the 
COVID-19 emergency, and to contain the effects of price increases in the electricity 
sector” (“Sostegni-ter Decree”) was signed by the President of the 
Republic and published in the Official Gazette of Republic of Italy on 27 
January 2022; it came into force on the same date. 
 
The final text of the Sostegni-ter Decree, which was made available only 
on 28 January 2022, underwent substantial changes compared to the 
version approved by the Council of Ministers on 21 January and 
previously circulated in draft form. The extent of the changes surprised 
practitioners because, in principle, in the publication phase no substantial 
changes could be made compared to what had been decided by the 
Council of Ministers, but only formal amendments.  

2. Regulatory interventions on electricity produced by renewable 
source plants 

The provisions of article 16 of the Sostegni-ter Decree are expected to 
have a significant impact on producers of electricity from renewable 
sources. 
 
Indeed, to contain the increase in the cost of energy, the Council of 
Ministers has – among other things – provided for the application of a 
two-way compensation mechanism on the price of energy produced by 
renewable source plants in order to fully recover any extra profits that will 
be accrued by energy producers during 2022 and offset any power plants 
that produce at a reduced profitability.  
 
This mechanism will apply to electricity fed into the grid by: 

(i) “photovoltaic power plants with a capacity of over 20 kW that benefit 
from fixed premiums deriving from the feed-in premium (“conto 
energia”) mechanism, not dependent on market prices”;  

(ii) solar energy power plants with a capacity of over 20 kW “that 
do not have access to incentive mechanisms” 
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(“merchants”). 

Therefore, the Sostegni-ter Decree will certainly apply to 
photovoltaic power plants that benefit from fixed premiums 
deriving from the incentive mechanism set out in the feed-in 
premium I (“I conto energia”), feed-in premium II (“II conto 
energia”), feed-in premium III (“III conto energia”), and feed-in 

premium IV (“IV conto energia”) Ministerial Decrees1.  
 
On the contrary, seems to be excluded from the scope of 
application of the compensation mechanism photovoltaic 
power plants that benefit from the tariffs referred to in the in 
the “V conto energia” Ministerial Decree2. In this case, the 
photovoltaic power plants do not benefit from fixed 
premiums, but rather from incentives already calculated as a 
“difference, if positive, between the all-inclusive tariff 
[...] and the hourly zonal price”, with the specification that 
“this difference cannot be higher than the all-inclusive tariffs referred to 
in the same annexes” and that “the energy produced by the plants with 
a nominal power higher than 1 MW remains at the producer’s disposal”. 
 
The Sostegni-ter Decree also does not apply to photovoltaic 
power plants that benefit from the incentives set forth in the 
Ministerial Decree of 4 July 2019 (“FER I”), as the value of 
the incentives decreases as the electricity price increases 
leaving the remuneration constant and without extra profit; 
 

(iii) “plants with a capacity of over 20 kW powered by [...] wind that do not 
benefit from incentive mechanisms”. 

 
Therefore, the Sostegni-ter Decree applies to wind power 
plants with a capacity of over 20 kW that: (a) are not subject 
from the outset to any incentive mechanism 
(“merchant”); or (b) have run out of the relevant incentive 
mechanism; 

 
(iv) “plants with a capacity of over 20 kW powered by [...] hydroelectric [...] 

that do not have access to incentive mechanisms”. 
 

Therefore, the Sostegni-ter Decree applies to hydroelectric 
power plants with a capacity of over 20 kW that: (a) are not 
subject from the outset to any incentive mechanism 
(“merchant”); or (b) have run out of the relevant incentive 
mechanism; and 

 
(v) “plants with a capacity of over 20 kW powered by [...] geothermal [...] 

that are not subject to incentive mechanisms”. 
 

⎯⎯ 
1 Ministerial Decrees of: (a) 28 July 2005 and 6 February 2006 (feed-in premium I); (b) 19 February 
2007 (feed-in premium II); (c) 6 August 2010 (feed-in premium III); and (d) 5 May 2011 (feed-in 
premium IV). 
2 Ministerial Decree of 5 July 2012. 
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Therefore, the Sostegni-ter Decree applies to geothermal 
power plants with a capacity of over 20 kW that: (a) are not 
subject from the outset to any incentive mechanism 
(“merchant”); or (b) have run out of the relevant incentive 
mechanism. 

 
Conversely, the new provisions introduced by the Sostegni-ter 
Decree do not apply to: (a) wind power plants that benefit 
from the incentives under the FER I Decree; (b) wind, 
hydroelectric and geothermal power plants that have been 
incentivised through auctions and registers or through 
incentives of the “GRIN Convention” referred to in the 
ministerial decree of 6 July 2012, which, as of 1 January 2016, 
replaced the “green certificates” mechanism; and (c) power plants 
that benefit from all-inclusive tariffs.  
 
Therefore, “mini” wind power plants – which in the draft 
approved by the Council of Ministers seemed to fall within the 
scope of applicability of the Sostegni-ter Decree –now have 
been excluded in light of the final text. 
 
Indeed, the Sostegni-ter Decree excludes from its scope of 
application power plants with a capacity of over 20 kW 
powered by hydroelectric, geothermal or wind power sources 
that benefit from incentives, regardless of the incentive 
mechanism applied. 
 
Under the Sostegni-ter Decree as most recently 
amended, the mechanism set out in Article 16 applies 
only to wind, hydroelectric and geothermal power plants 
that have a capacity exceeding 20 kW and that do not 
benefit from any form of incentive.  
 
Evidently, the emergency legislator considered that, when it 
comes to this type of power plant, the difference between the 
incentive mechanisms provided to them and those provided 
under feed-in premium I, II, III and IV justifies a different 
approach. 
 
Finally, all solar, wind, hydroelectric and geothermal power 
plants with a capacity of less than 20 kW – regardless of their 
profits or whether they have access to incentives – are 
excluded from the scope of application of Article 16 of the 
Sostegni-ter Decree. This confirms that even the emergency 
legislator favours small-sized plants.  

 
The inclusion of “merchant” solar, wind, hydroelectric and 
geothermal power plants seems to be one of the most important 
aspects of the new Sostegni-ter Decree. However, a look at the current 
text reveals some gaps and interpretative difficulties that will certainly have 
to be overcome during conversion and implementation. 
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The compensation mechanism will be applied by Italy’s Energy Services 
Manager (“GSE”), which must, first of all, determine a value that 
represents fair remuneration for the price of energy. The latter will be 
calculated by the GSE as the difference between: 

(i) the average price of electricity produced up to 2020: i.e., the 
average reference price, which corresponds to the average 
hourly zonal price recorded from the date the power plant 
concerned began operations to 31 December 2020, revalued 
based on the annual rate of change in consumer prices for the 
families of workers and employees recorded by the Italian 
National Institute of Statistics (ISTAT); or, if the plant began 
operations before 1 January 2010, the average hourly zonal 
price recorded from 1 January 2010 to 31 December 2020, 
revalued in the same manner as above. However, the 
regulation does not clarify which calculation method will 
be applied to plants that began operations on or after 1 
January 2021. Moreover, it would be necessary to verify 
the feasibility of the calculations with reference to plants 
that began operations on or immediately before 31 
January 2020; and  
 

(ii) current prices: i.e., the hourly zonal market price of electricity 
or, for supply contracts that were entered into before the 
Sostegni-ter Decree entered into force and that do not comply 
with the conditions set out in greater detail below, the average 
price indicated in those contracts.  

If the difference between the values referred to in points (i) and (ii) above 
is negative, the GSE will equalise the amount or request the corresponding 
amount from the producer; whereas if the above difference is positive, the 
GSE will pay the relative amount to the producer. Therefore, offsetting 
can operate in two ways. 

As to “merchant”’ power plants or those that, in any case, no longer 
benefit from incentives, the GSE should in any case play the role of 
implementer of the new rules and determine when compensation is 
required. Indeed, as mentioned above, the new rules establish that, if the 
calculation results in a determination that a given plant did not collect extra 
profits but, on the contrary, collected less than the fair remuneration for 
the price of energy, the GSE should provide compensatory amounts. 
Therefore, thanks to the Sostegni-ter Decree, even “merchant” 
power plants or those that no longer benefit from incentives could, 
in principle, benefit from subsidies. That said, the most likely case 
is that they will be called on to pay their “extra” profits in full to 
GSE. 

Article 16, paragraph 5, of the Sostegni-ter Decree stipulates that its 
provisions do not apply to power plants for which supply agreements 
containing a fixed price (not linked to the spot market energy prices) 
executed before 27 January 2022 if the average price: (i) was calculated 
taking into account the agreement’s duration; and (ii) does not exceed the 
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10% tolerance threshold compared to the value of fair remuneration of 
energy prices (which, according to conservative and preliminary estimates, 
should be approximately EUR 60/MWh for wind and about EUR 
53/MWh for solar). This exclusion applies only for as long as these supply 
agreements are effective. The Sostegni-ter Decree also applies retroactively 
to: (i) supply agreements executed before 27 January 2022 for which a 
variable price linked to spot market energy prices was envisaged, and (ii) 
supply agreements for which the fixed price exceeds by more than 10% 
the value of fair remuneration of energy prices. 

The 10% threshold is unclear, as it seems to introduce an 
unjustifiable difference in treatment between power plants under 
fixed-price supply agreements whose extra profits do not exceed 
10% compared to the value of fair remuneration of energy prices, 
which are ineligible for the support measure, and power plants with 
variable-price agreements, which are eligible despite possibly 
having the same revenues. 

The Sostegni-ter Decree seems to base its calculations on energy prices 
without considering the costs incurred by producers in relation to price 
fluctuation. If, for example, the producer has entered into hedging 
agreements to hedge the risk of price fluctuation, costs and financial 
effects of the hedging agreements are not relevant for the calculation 
under the Sostegni-ter Decree.  
 
The duration of the new support measures is another significant factor. 
 
The Sostegni-ter Decree applies to electricity fed into the grid from 1 
February 2022 to 31 December 2022. However, for the purposes of 
applying the measures in practice, it will be necessary to wait for the 
implementing measures. The Sostegni-ter Decree stipulates that the 
Regulatory Authority for Energy, Networks and the Environment 
(“ARERA”) has 30 days from its entry into force (i.e., until 26 February 
2022) to regulate the procedures to implement the compensation 
mechanism and those to pay the related amount into a fund established 
with the Cassa per i Servizi Energetici e Ambientali. The 30-day deadline 
is not mandatory and thus a delay is possible, as ARERA may wait until 
the Sostegni-ter Decree is converted into law before issuing the 
implementing measures. 
 
Just to be clear, as the Sostegni-ter Decree is a law decree, it must be 
converted into law within 60 days from its entry into force (i.e., by 28 
March 2022). If it is not converted into law, it loses its effectiveness 
retroactively from its entry into force, without prejudice to Parliament’s 
power to regulate by law the legal relationships arisen on the basis of the 
lapsed law decree. Even if the Sostegni-ter Decree is converted into law, it 
could be modified extensively. Given the initial reactions to the definitive 
version from associations active in the sectors concerned, changes can be 
expected.  
 
The duration of the new measures is another matter worthy of 
consideration: although 31 December 2022 is set as the expiry date, the 
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measures may be extended if the conditions that justified emergency 
legislation last beyond that date. 
 
In short, the Sostegni-ter Decree introduces important measures 
concerning the profitability of power plants powered by renewable energy 
sources, but a few months will be necessary to definitively assess its 
applicability and effects. 
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