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Initial comments on the arbitration reform 
 
On 9 December, a framework law to reform civil proceedings was pub-
lished in the Official Gazette, 15 years after the last comprehensive reform 
of Italian arbitration law. Arbitration is addressed by para. 15 of the sole 
article of the framework law.  
 
One of the proposed changes, i.e., granting arbitrators powers to order 
interim relief, is undoubtedly historic, whereas the need for some of the 
others is questionable – although none can be viewed as entirely negative.  

Interim Measures 

1. The authority to issue interim measures 
 

The most innovative change in para. 15 is point c), which stipulates that 
the implementing legislative decrees must ensure the following:  

“[They must] grant ritual arbitrators the power to issue interim measures if 
the parties concerned have expressly given them their consent to do so in the 
arbitration agreement or a subsequent written deed, unless otherwise provided 
by law; provide that in such cases the ordinary courts are to maintain interim 
powers only before arbitrators accept their appointment. [They must also] 
regulate interim appeals before the ordinary courts on the grounds of Art. 829, 
para. 1, of the Italian Civil Procedure Code and for breach of public policy, 
and regulate the interim measure’s implementation under the courts’ supervi-
sion. 

The legislator thus seems to have finally heeded the increasingly pressing 
requests to remove the prohibition on arbitrators issuing interim measures 
under Art. 818 of the Italian Civil Procedure Code, which keeps Italy iso-
lated from the international scene and is commonly cited as the main ob-
stacle to Italy’s attractiveness as an international seat of arbitration.  
 
When the implementing legislative decrees are enacted, the power of ar-
bitrators to issue interim measures may be established through an agree-
ment between the parties “unless otherwise provided by law”. This change up-
ends the current wording of Art. 818 of the Italian Civil Procedure Code: 
instead of arbitrators being prohibited from issuing interim measures un-
less otherwise provided by law, arbitrators will, post-reform, have the 
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power to issue interim measures unless otherwise stipulated by law. 
 
The reform’s revolutionary implications are however somewhat curtailed 
by the requirement that arbitrators be expressly granted powers to order 
interim relief by the parties. If reference to arbitration rules that envisage 
such powers were sufficient to grant those powers, no issue would arise 
in institutional arbitration, as the vast majority of arbitration rules com-
monly used internationally grant arbitrators interim powers. This require-
ment should however be kept in mind when drafting an arbitration agree-
ment. 
 
2. The exclusion of courts’ concurrent power  

 
The courts’ power to issue interim measures when arbitrators have juris-
diction on the merits, which is currently exclusive in all phases of the pro-
ceedings, will not survive as a concurrent possibility, but will be limited to 
the stage before arbitrators accept their appointment. That said, excluding 
the ordinary courts’ concurrent power following the appointment of arbi-
trators may not be in the parties’ best interest, as they could benefit more 
from having the right to choose between the two adjudicating bodies, tak-
ing into account the nature of the measure, the urgency, and any other 
significant circumstances. 
 
3. Implementation of the interim measures 

 
The framework law states that arbitral interim measures are to be imple-
mented by judicial means. Nothing more is said, and it will thus be neces-
sary to await the implementing legislative decrees to ascertain whether the 
legislator chooses an exequatur model (as is the case for most modern ar-
bitration laws), a judicial assistance in enforcement model (e.g., the Swiss 
system), or a hybrid model (e.g., as under English and German laws). 
 
4. Power to decide on appeals of interim measures 
 
Finally, the framework law grants courts powers to rule on appeals against 
interim measures brought on the same grounds as those for challenging 
arbitral awards under Art. 829, para. 1, of the Italian Civil Procedure Code, 
or on the ground of a public policy breach. 

Independence and Impartiality 

The second principle underpinning the framework law concerns the inde-
pendence and impartiality of arbitrators and the disclosure of circum-
stances that could cast doubt on whether they meet these fundamental 
requirements. First, the framework law introduces the requirement for ar-
bitrators to disclose – at the time they accept their appointment – all cir-
cumstances likely to affect the assessment of their impartiality and inde-
pendence. Such a disclosure obligation is already part of international best 
practices and is often set out in arbitration rules. The existing disclosure 
obligation covers the entire arbitral proceedings and thus includes 
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circumstances that arise (or become known to the arbitrator concerned) 
when the arbitral proceedings are underway. The implementing legislative 
decrees will thus need to take this obligation into account. 
 
Another way the framework law seeks to ensure that arbitrators’ appoint-
ments meet high quality requirements is stated in point h), which was 
added to the text following the Italian Senate’s examination:  

“courts must appoint arbitrators based on criteria that ensure transparency, 
rotation and efficiency”.  

Although the objective pursued is unquestionably valid, the wording is 
puzzling: first, the fundamental requirement that appointed arbitrators be 
competent is not stated anywhere; and second, ‘rotation’ suggests a lim-
ited pool of arbitrators to choose from, which would be anything but a 
virtuous model. 

Enforceability of decrees issued by presidents of courts of appeal to 
recognise foreign arbitral awards  

Furthermore, the framework law stipulates – under para. 15, point b) – 
that  

“the law must explicitly state that a decree issued by the president of a court of 
appeal whereby the court recognises a foreign arbitral award ordering payment 
is enforceable”.  

This thus confirms the enforceability of decrees issued by presidents of 
courts of appeal to recognise foreign arbitral awards (Art. 839 of the Italian 
Civil Procedure Code), a topic that is still debated in caselaw and legal 
literature. 

Choice of law 

The reform’s fourth key principle consists in  

“granting the parties the right to choose the applicable law when the dispute 
must be resolved by application of the law” (point d)).  

The previous reform (2006) – by almost completely removing the distinc-
tion between domestic and international arbitration – had repealed the 
choice-of-law provision (initially introduced in 1994). Given the need to 
determine the applicable law in international arbitration proceedings with 
their seat in Italy, reintroducing the choice of law seems definitely appro-
priate. In addition to establishing the parties’ right to choose the applicable 
law, the implementing legislative decrees should clarify other aspects, spe-
cifically: (a) the criteria to determine applicable law when, as is often the 
case, the parties do not make their choice; and (b) the extent to which the 
parties – or, in the absence of an applicable-law clause, the arbitral tribunal 
– may apply non-national rules of law.  
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Time limit for appeal 

Para. 15, point e), reduces the ‘long time limit’ to appeal arbitral awards 
from a year to six months, with the aim of limiting the period of uncer-
tainty as to the fate of arbitral awards and bringing the time limit in line 
with that to appeal court decisions, given that they have the same purpose.  

Corporate arbitration  

The main purpose of para. 15, point (f) is to streamline and consolidate 
arbitration rules by incorporating corporate arbitration rules into the Ital-
ian Civil Procedure Code. 

Transfers of jurisdiction  

The last principle laid down in the framework law is a bit perplexing: the 
implementing legislative decrees must regulate transfers of jurisdiction be-
tween arbitrators and courts and vice versa. Transfers of jurisdiction are 
regulated under Art. 1 of Law 162/2014, which was introduced to lighten 
the ordinary courts’ workload. It is hard to see how encouraging transfers 
of jurisdiction from arbitrators to courts is appropriate, as it nullifies the 
reduction of court proceedings sought by Art. 1 of Law 162/2014 and 
discourages seeking arbitration as a legal remedy – which the reform in 
fact seems to encourage in every other respect. 

Conclusions 

Overall, the reform deserves a positive evaluation. The choice to remove 
the ‘taboo’ of granting arbitrators powers to order interim relief is partic-
ularly satisfying for the Italian arbitration scene. That said, given the 
framework law’s concise wording, it remains to be seen how the principles 
it has laid down will be transposed into the implementing legislative de-
crees – which will indeed play a crucial role in the reform’s success. 
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