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UK Supreme Court confirms rift between England and France on 
law governing arbitration agreements 
  
In a long-awaited and unanimous decision, the UK Supreme Court 
(“UKSC”) refused to enforce an arbitration award issued by an ICC tri-
bunal seated in Paris. A major question in the case was whether English 
or French law applied to the arbitration agreement. The UKSC held that, 
in the absence of an express choice of law to govern the arbitration agree-
ment, the law governing the main contract (i.e., English law) also applied 
to the arbitration agreement, despite the seat of arbitration being Paris. 
The UKSC acknowledged that its position was at odds with that of the 
Paris Court of Appeal, which addressed the same dispute in June 2020 and 

concluded that French law − i.e., the law of the seat − governed the arbi-
tration agreement.  

The Kabab-Ji case 

The dispute concerned a franchise development agreement (“FDA”) be-
tween Kabab-Ji SAL (Lebanon) and Al Homaizi Foodstuff Company (Ku-
wait). Following a corporate restructuring, Al Homaizi became a subsidi-
ary of a new holding company, Kout Food Group (“KFG”).  
 
Kabab-Ji initiated arbitration proceedings against KFG, not against Al 
Homaizi. KFG participated in the proceedings under protest, claiming 
that it was not a party to the FDA or the arbitration agreement because it 
had never signed it. 
 
However, the majority of the ICC tribunal – by applying French law to 
the arbitration agreement – found that KFG was a party to the arbitration 
agreement and ordered it to pay USD 6.7 m for misuse of Kabab-Ji’s 
trademark.  
 
KFG attempted to have the award annulled by the French courts, arguing 
that it was not a party to the arbitration agreement. In parallel, Kabab-Ji 
sought to enforce the award by initiating proceedings in England. In June 
2020, the Paris Court of Appeal dismissed KFG’s request to have the 
award annulled. KFG’s appeal to France’s Court of Cassation (the highest 
French court) is pending. 
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Which law governs the arbitration agreement’s validity? 

The arbitration agreement’s governing law was a crucial question because 
the agreement’s validity depended on whether it was governed by French 
or English law.  
 
The UKSC reiterated its position in the Enka case,1 in which it held in a 
pre-award context that if no law was expressly chosen to govern an arbi-
tration agreement, the law governing the main contract (i.e., the substan-
tive law) applied also to the arbitration agreement, even if different from 
the law of the seat.  
 
In Kabab-ji, the UKSC extended the same principles to a post-award con-
text. 
 
The UKSC held that the law of the seat would likely apply if there were 
no choice of law for the main contract or the arbitration agreement. The 
fact that the main contract (as noted above, governed by English law) also 
referred to the UNIDROIT Principles of International Commercial Con-
tracts was not enough to dissuade the UKSC from holding that English 
law alone had to be applied to decide on the question of the arbitration 
agreement’s validity.  
 
Kabab-Ji claimed that the UKSC should not apply English law to the ar-
bitration agreement because that would be contrary to the validation prin-
ciple, which posits that if a court is deciding on the applicability of differ-

ent laws to an arbitration agreement, it should choose – if possible − the 
law that would give effect to the arbitration agreement. However, the 
UKSC held the following: 
 

This argument seeks to extend the validation principle beyond 
its proper scope. […] The validation principle presupposes that 
an agreement has been made which may or may not be valid. It 
is not a principle relating to the formation of contracts which 
can be invoked to create an agreement which would not other-
wise exist. […] Applying such a presumption would simply beg 
the question which the court has to answer in this case. 

 
The UKSC’s decision conflicts with that of the Paris Court of Appeal, 
which held that the law of the seat governs arbitration agreements unless 
a different governing law is expressly chosen specifically for the arbitration 
agreement. In keeping with French law’s interpretation of the concepts of 
separability and independence of arbitration agreements, the Paris Court 
of Appeal held that the choice of a different governing law for the main 
contract was insufficient to justify extending that law to the arbitration 
agreement. 
 

⎯⎯ 
1 Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38. 



Kabab-Ji also argued that the English courts should have adjourned pro-
ceedings in England until the French courts had decided on the relevant 
issues. Further, it contended that once the French courts reached a deci-
sion, English courts would be estopped from examining the same ques-
tion, to avoid conflicting decisions liable to destabilize the uniformity that 
the New York Convention on the Recognition and Enforcement of For-
eign Arbitral Awards seeks to achieve. This had indeed occurred in Dallah,2 
in which English and French courts reached contradictory conclusions on 
how French law addressed a particular jurisdictional question. However, 
the UKSC rejected this argument, noting that the conflict between the two 
jurisdictions in Kabab-Ji concerned which law (English or French) governs 
the arbitration agreement, whereas in Dallah it concerned the conse-
quences of applying one of the two. 

Extension of the arbitration agreement to non-signatories 

The question of the arbitration agreement’s governing law was crucial in 
Kabab-Ji because of the divergent positions English and French law take 
on extendibility of an arbitration agreement to non-signatories. 
  
The UKSC held that KFG, which had not signed the contract, could not 
have become a party to the arbitration agreement because the FDA con-
tained several no oral modification (“NOM”) clauses. This meant that 
KFG could have only become a party to the arbitration agreement if there 
was a novation (replacement of contractual party) in writing, and not 
based on its conduct alone. Kabab-Ji thus could not avoid the effective-
ness of NOM clauses by relying on the doctrine of estoppel.  
 
Nonetheless, as mentioned, the Paris Court of Appeal held that KFG did 
become a party to the arbitration agreement. Consequently, the divergence 
between the two courts on which law to apply to the arbitration agreement 
made the difference between upholding the arbitration agreement’s valid-
ity between Kabab-Ji and KFG in France and refusing to enforce it in the 
UK. 

Conclusion 

The Kabab-Ji decision is significant in English law because it clarifies that 
the UKSC’s position in Enka on determining the law governing the valid-
ity of arbitration agreements applies before as well as after an arbitral 
award is issued.  Indeed, it lays down the principle that absent an express 
choice of law for an arbitration agreement, English law assumes that the 
law governing the main contract also governs the arbitration agreement. 
 

⎯⎯ 
2 Dallah Real Estate and Tourism Holding Company v The Ministry of Religious Affairs, Govern-

ment of Pakistan [2010] UKSC 46. 



The UKSC’s decision is also important from a Continental perspective, as 
it indicates a rift between English and French law and, as the UKSC itself 
mentioned, the challenges that remain in reaching a uniform understand-
ing of the conflict of laws rules in the New York Convention.  
 
How the Kabab-Ji case was handled in both jurisdictions suggests that con-
tracting parties would be advised to expressly agree on a governing law for 
their arbitration agreements. This is especially important in cases in which 
English is the governing law for the main contract, but the seat of arbitra-
tion is in Paris or in another jurisdiction that applies different rules from 
those applied by the UKSC.  
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