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Two more nails in the coffin of investment arbitration in the EU 
 
In two recent decisions, the Court of Justice of the European Union 
(“CJEU”) – sitting in its “Grand Chamber” formation, an extended 15-
judge bench – doubled and tripled down on its stance on the incompati-
bility of investment arbitration with EU law.  

 
This doctrine was originally adopted in the Achmea1 ruling of 2018. There, 
the CJEU found that all arbitration agreements contained in bilateral in-
vestment treaties between EU Member States (“intra-EU BITs”) violate 
EU law: in that the CJEU’s scrutiny on the proper interpretation and ap-
plication of EU law is limited to preliminary references raised by national 
courts, to the exclusion of arbitral tribunals. This position led to the con-
clusion of a multilateral treaty among almost all Member States (except for 
Sweden, Austria, Finland, Ireland and, at the time, the United Kingdom), 
providing for the immediate termination of all intra-EU BITs, which came 
into force in August 2020. 

 
In the PL Holdings v. Poland2 and Komstroy v. Moldova3 judgments, the CJEU 
further enlarged the scope of the Achmea doctrine. Below, we discuss how. 

PL Holdings v. Poland 

The PL Holdings v. Poland decision stems from a Stockholm-seated arbitra-
tion commenced in 2014 based on the 1987 BIT between the Belgium-
Luxembourg Economic Union (“BLEU”) and Poland. During the arbi-
tration, Poland challenged the validity of the clause expressing Poland’s 
consent to arbitration contained in the said BIT (Article 9), raising, inter 
alia, an intra-EU objection akin to what would then become the Achmea 
doctrine. However, Poland failed to do so on the first available occasion 
after receipt of PL Holdings’ request for arbitration. Hence, the tribunal 
dismissed Poland’s jurisdictional objection as untimely. Eventually, in a 
separate award, the tribunal found Poland liable for expropriation.  

 

⎯⎯ 
1 Slowakische Republik v Achmea BV, Judgment of the Court (Grand Chamber) of 6 

March 2018, in Case C-284/16. 
2 Republiken Polen v PL Holdings Sàrl, Judgment of the Court (Grand Chamber) of 26 

October 2021, in Case C‑109/20. 
3 République de Moldavie v Komstroy LLC, Judgment of the Court (Grand Chamber) of 2 

September 2021, in Case C-741/19. 
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In the annulment procedure launched by Poland on 28 September 2017, 
the Svea Court of Appeal upheld the awards, holding that, while the BIT 
provision expressing Poland’s consent to arbitrate was invalid under the 
Achmea judgment (rendered in the meantime), under Swedish law Poland’s 
failure to immediately raise this objection amounted to implied adherence 
to a (valid) ad hoc arbitration agreement mirroring the content of Article 9 
of the BIT, effectively curing the original lack of consent. On appeal, the 
Swedish Supreme Court granted Poland’s request to preliminarily refer the 
compatibility of this argument with EU law to the CJEU.  

 
On 26 October 2021 the CJEU ruled that allowing a Member State to be 
bound by an arbitration agreement mimicking the content of a treaty 
clause providing for the referral of disputes subject to EU law to an arbi-
tral tribunal is incompatible with the principles of primacy of EU law, mu-
tual trust and sincere cooperation between the Member States. In the 
CJEU’s reasoning, both the original and recast arbitration agreements 
would result in the removal of disputes touching on EU law from the 
purview of the CJEU’s review. Thus, concluding an ad hoc arbitration 
agreement copying an invalid consent to arbitration clause in a BIT would 
constitute an impermissible attempt to circumvent the Member States’ ob-
ligations under the relevant provisions of the EU Treaties (namely, Article 
4(3) of the Treaty on the EU and Articles 267 and 344 of the Treaty on 
the Functioning of the EU).  

 
Put differently, the duty to observe EU law cannot depend on the behav-
ior of the individual parties to the dispute. In fact, such an apparently iso-
lated case could proliferate in a multitude of similar disputes. 

  
The Court concluded with the following principle:  
 

Articles 267 and 344 TFEU must be interpreted as precluding na-
tional legislation which allows a Member State to conclude an ad 
hoc arbitration agreement with an investor from another Member 
State that makes it possible to continue arbitration proceedings in-
itiated on the basis of an arbitration clause whose content is iden-
tical to that agreement, where that clause is contained in an inter-
national agreement concluded between those two Member States 
and is invalid on the ground that it is contrary to those articles. 

 
Basing its reasoning on the primacy of EU law, the CJEU therefore ex-
tended the reasoning of Achmea doctrine also to ad hoc arbitration agree-
ments imitating the content of the intra-EU BIT’s provision.  

Komstroy v. Moldova 

The case concerns an arbitration based on the Energy Charter Treaty 
(“ECT”) seated in Paris between a Ukrainian company, Energoalians 
(whose legal successor is Komstroy), and Moldova, which ended in 2013 
with an award against the latter. In 2016, the Paris Court of Appeal an-
nulled the award for lack of jurisdiction of the tribunal, on the ground that 



the object of the economic transaction – a claim arising from an electricity 
supply contract – did not constitute an investment. This decision was then 
overruled in 2018 by the French Court of Cassation, holding that for an 
investment to exist, satisfying one of the cases exemplified under Article 
1(6) of the ECT was enough. On remand, the Paris Court of Appeal ap-
plied to the CJEU for a preliminary ruling on the correct interpretation of 
Article 1(6) of the ECT, upon the premise that, the EU being a party to 
the ECT, the ECT is part of EU law. The CJEU eventually endorsed the 
Paris Court of Appeal’s original stance. 

 
In the process, however, the CJEU took the chance to confirm and ex-
pand the Achmea doctrine. Upon request filed by the Commission and sev-
eral Member States, in its judgment of 2 September 2021 the CJEU pre-
liminarily ruled on the compatibility of EU law and Article 26 of the ECT, 
providing for the Contracting States’ consent to arbitrate with other Con-
tracting States’ investors.  

 
Relying on the Achmea precedent, the CJEU found that ECT-based arbi-
trations between a Member State and a national of another Member State 
threaten the “autonomy and particular nature” of EU law. In greater detail, it 
held that, unlike courts, arbitral tribunals may not apply to the CJEU for 
a preliminary ruling. Therefore, if international arbitral tribunals were to 
rule on intra-EU disputes concerning the ECT, which, since its ratification 
by the EU, has become a source of EU law, the CJEU would have no 
control over the propriety of its interpretation and application.  

 
It matters not that, unlike the BIT relating to which the Achmea jurispru-
dence originated, the ECT is a multilateral treaty, binding States outside 
of the EU too (among them, Ukraine and Moldova). In this respect, the 
CJEU held that the offer to arbitrate enshrined in Article 26 of the ECT 
aims at governing merely bilateral relationships, not unlike analogous 
clauses in BITs.  

 
Nor does it matter that the EU itself negotiated and ratified the ECT, 
undertaking to abide by its terms. In the CJEU’s opinion, the exercise of 
the European Union’s external competence to sign treaties cannot stretch 
to the point of tolerating the exclusion of intra-EU disputes from the EU 
judicial system.  

 
In conclusion, the CJEU found that Article 26 of the ECT is inapplicable 
to controversies pitting an EU Member State against investors from an-
other Member State.  

Conclusion 

Both judgments represent additional restrictions of the possibility for a 
Member State to enter into an arbitration agreement with a private party 
regarding prospective disputes that concern the latter’s investments within 
the EU.  

 



With Komstroy, the CJEU extended the Achmea jurisprudence to ECT-
based intra-EU arbitration, whereas with PL Holdings the CJEU found that 
Member States cannot circumvent the prohibition to subject themselves 
to intra-EU investment arbitration through an ad hoc arbitration agree-
ment. These judgments, reaffirming the primacy of EU law, extend the 
line adopted by the CJEU in 2018. However, the premise on which they 
– much like their precursor – are predicated, i.e., the belief that EU law 
outranks all other sources of law, remains an aberration from the well-
established tenets of public international law. 

 
The above notwithstanding, the boundaries of this anti-investment arbi-
tration policy may be broadened in the future. The question is how far. 
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