
 

This document is provided as a service to clients and other friends for educational purposes only.  
It should not be construed or relied on as legal advice or to create a lawyer-client relationship.  

 

 

 

 
 
Debt Capital Markets Focus Team 
14 October 2021 

 
The High Court of Justice of England and Wales hands 
down a landmark judgment on derivative contracts en-
tered into by an Italian local authority 

 

1. Introduction 

 
On 12 October, the Commercial Court (Financial List Division) of the 
High Court of Justice of England and Wales handed down a landmark 
judgment concerning a dispute over certain derivative contracts entered 
into by a small Italian local authority1. The judgment – which comes in the 
aftermath of well-known Italian Supreme Court (Joint Divisions) Decision 
No. 8770 of 2020 on the same matter (“Cattolica Decision”) – is ex-
tremely important for financial markets, especially for the derivatives sec-
tor. Indeed, the High Court lucidly examines the principles of law laid 
down by the Cattolica Decision and harmonises them with the functioning 
of financial markets, thereby filling the gap left by Italian caselaw2. 
 
In handing down its judgment – which is the result of careful analysis of 
Italian caselaw on the matter and is extremely complex from both a legal 
and technical/financial standpoint – the High Court found the following: 
 

a) in light of the principles set out in the Cattolica Decision, under 
Italian law, local authorities can enter into hedging derivative 
contracts only (therefore excluding speculative derivative con-
tracts). However, the concept of hedging is to be given a 
broad rather than a restrictive reading3; 
 

b) failure on the financial intermediary’s part to disclose certain in-
formation to its clients (i.e. the mark-to-market value, probabilis-
tic scenarios and hidden costs, as indicated in the Cattolica Deci-
sion) does not affect a local authority’s capacity to enter into 

⎯⎯ 
1 [2021] EWHC 2706 (Comm) of 12 October 2021 (Deutsche Bank AG London vs Comune di 
Busto Arsizio).  
2 BonelliErede assisted Deutsche Bank AG London jointly with Allen & Overy (London). 
3 In particular, for the Court the mere uncertainty of the final economic outcome expected by the 
parties does not suffice to turn a swap into a speculative derivative contract. Similarly, the mere 
presence of a negative initial mark-to-market does not mean that a derivative financial instrument 
can be classified as speculative, particularly when the technical and financial characteristics of the 
transaction indicate otherwise. Not even a possible difference between the market value of a floor 
and a that of a cap in an interest rate swap so-called “collar” would deprive the derivative contract 
of its hedging function.  
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contracts. This information characterises a derivative contract’s 
purpose (causa) and object (oggetto), which are essential elements 
for the validity of a contract under Italian law. As such, disclo-
sure of this information has no legal relevance in relation to 
contracts governed by English law, which does not require the 
abovementioned elements for a contract to be valid. In any event, 
any assessment of the local authority’s awareness of any aspect of 
the uncertainty surrounding a given derivative contract must be 
conducted on a “case-by-case basis, using a practical approach”, as the 
Cattolica Decision made clear, in the absence of a “hard and fast 
rule” established by the Italian Supreme Court. To that end, what 
matters is that the local authority took a conscious and in-
formed decision through a calculated assessment of the 
risks involved4; 
 

c) city council approval is required only for certain types of deriva-
tive contracts, which are indicated in the Cattolica Decision5. 
Such approval may be granted also through a city council resolu-
tion authorising the use of derivative financial instruments to 
achieve certain objectives, which are then to be implemented by 
the city board and the director of the administrative department 
concerned. However, the absence of a city council resolution 
does not limit the local authority’s capacity to enter into a deriva-
tive contract, given that this issue simply relates to the internal 
allocation of powers between the city council and the city board. 
It follows that, under English law, because this is a matter of 
authority and not of capacity, resolutions adopted by the city 
board and the director concerned can always be subse-
quently ratified by the city council6. 

  
In light of the Hight Court’s judgment, and given Brexit’s implications in 
terms of lis pendens, financial intermediaries should monitor derivative 
contracts they have in place with Italian counterparties governed by 
the ISDA Master Agreement and which are subject to English law 
and English jurisdiction, and consider initiating pre-emptive claims in 
England before litigation is commenced in Italy by the local authority.  
 
 

⎯⎯ 
4 The factual circumstances that could be relevant for these purposes include: (a) the absence of 
particular complexities characterising the transaction; (b) the fact that the forward curve and pro-
jections regarding the expected performance of the financial instrument are shared with the client; 
(c) the presence of a committee of experts and/or a financial advisor who guided the local author-
ity’s decision-making; and (d) the local authority’s prior experience with derivative contracts. 
5 I.e., swaps that entail an upfront payment, extinguish pre-existing underlying loans, or significantly 
modify existing loans.  
6 The circumstances that can give rise to ratification under English law include the following: (a) 
acknowledgment of the transactions and their effects by the city council in approved financial 
statements and in the supplemental notes relating to the derivative financial instruments attached 
to the financial statements; (b) the city council’s authorisation to make the payments due under the 
swap; (c) the absence of an administrative self-redress procedure to annul city board resolutions; 
and (d) a prolonged failure to raise concerns with the bank despite a report pointing out legal and 
technical anomalies affecting the transactions.   
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