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Consob provides clarification on the highly debated topic 
of selective disclosure of certain information by a listed 
company to its shareholders  

1. Introduction 

Consob recently published some Q&As on cases in which listed compa-

nies can establish information flows (including for information that is or 

could become price-sensitive) to shareholders and, in particular, to con-

trolling shareholders. 

In the Q&As, Consob clarifies that controlling shareholders have no gen-

eral right to obtain information from their listed subsidiaries’ BoDs ex-

cept in certain cases – set out by law – in which controlling sharehold-

ers are specifically entitled to certain information from subsidiaries 

in order to fulfil certain legal obligations.  

2. When are controlling shareholders entitled to certain infor-
mation from subsidiaries? 

Their entitlement is limited to only a few cases, in which information flows 
must: (a) aim only to ensure that controlling shareholders can properly 
fulfil their legal obligations, and (b) be limited only to information required 
by law or strictly necessary for controlling shareholders to fulfil their ob-
ligations.  
 
These few cases are all grounded on the parent company’s interest to en-
sure efficient management of the group; in particular:  
 

(a) the obligation (under the Italian Civil Code) on executive di-
rectors of a parent company to regularly inform the BoD of 
the most relevant transactions carried out by subsidiaries; 
 

(b) the information flow required to allow a parent company ex-
ercising direction and coordination (direzione e coordinamento) to 
act diligently in order to avoid liability to minority sharehold-
ers and creditors for damage suffered by subsidiaries (see be-
low);  
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(c) the obligation (under Legislative Decree 127/1991 on consol-
idated financial statements) on subsidiaries to provide their 
parent company all information necessary to prepare consol-
idated financial statements; and  

 
(d) the obligation under the Italian Consolidated Financial Act on 

controlled companies to provide their parent listed company 
information concerning events that may constitute “price sen-
sitive information” for the parent company, to enable the lat-
ter to fulfil its disclosure duties. 

 
Consob focuses on the so called “direction and coordination” pointing 

out that leading legal scholars agree that permanent intra-group infor-

mation flows between a parent company and its listed subsidiary can be 

established if the parent company exercises direction and coordina-

tion over the subsidiary and the following conditions are met:  

(a)  the information disclosed to the parent company is funda-

mental to the exercise of management and coordination and 

to the efficient management of the group as a whole;  

(b)  the directors of the listed subsidiary always take the subsidi-

ary’s corporate interest into account; and  

(c)  the recipient parent company is bound by confidentiality ob-

ligations, and the subsidiary has adopted specific measures 

to maintain the confidentiality of the disclosed information. 

3. In which other cases is selective disclosure allowed? 

In all other cases, the establishment of an information flow is allowed only 

if: (a) there is a relationship that justifies (rapporto giustificativo) the infor-

mation flow; and (b) the recipient shareholders are bound by confiden-

tiality obligations and the listed company has adopted specific 

measures to maintain the confidentiality of the disclosed information. 

In any event, the listed company’s BoD must carry out an assessment on 

a case-by-case basis to verify that the selective disclosure of certain infor-

mation is in its interest and thus justified. In this respect, Consob expressly 

states that the “normal exercise of an occupation, profession or function” 

is considered a relationship that justifies an issuer’s selective disclosure of 

price-sensitive information.  

But when exactly is selective disclosure allowed (apart from the typ-
ical case of consultants involved in the study of a potential transac-
tion)?   

Consob indicates the following, non-exhaustive list of cases in which the 
selective disclosure of information to controlling shareholders is justified:  

- a contractual relationship exists between a listed subsidiary and 
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its controlling shareholders (e.g., intra-group service agree-

ments, or outsourcing/consultancy agreements entered into in 

the subsidiary’s interest) – though this case is justified only if: 

(a) the only information disclosed is that which is necessary to 

perform the agreement, and (b) the subsidiary has adopted 

specific measures to maintain the information’s confidential-

ity;  

- a listed company intends to launch a capital increase and there-

fore wishes to gauge its controlling shareholder’s opinion on 

the possible transaction; and 

- a controlling shareholder needs certain information to obtain 

authorisations required by law to perform transactions that are 

in its listed subsidiary’s interest (e.g., under State aid, crisis res-

olution or bail-out rules, and for admission to bankruptcy pro-

ceedings). 

Consob also clarifies that the existence of a shareholders’ agreement 

does not in itself justify the selective disclosure of information to the 

shareholders that entered into the agreement, even if the listed company 

has established information flows to those shareholders under the agree-

ment. Even in these cases, the listed company’s BoD must first verify that 

the selective disclosure of certain information is in the company’s interest 

and thus justified.  

However, can we argue that it might be possible to establish a se-
lective disclosure procedure in a shareholders’ agreement exclu-
sively with respect to certain matters to be resolved at shareholders’ 
meetings?  

This could be argued because no information on business matters would 
be selectively disclosed, and the information flow to the shareholders that 
are party to the shareholders’ agreement would be justifiable by the same 
rationale underlying the market soundings regime under the MAR (i.e., to 
gauge the main investors’ interest in an extraordinary transaction before 
announcing it to the market).  

 
Lastly, Consob investigates the precautionary measures a listed com-

pany should take when selectively disclosing information and expressly 

refers to: (a) the rules applicable in the case of “delay” (i.e., confidentiality 

obligations and inclusion of the person receiving inside information in the 

issuer’s insider list); and (b) the market soundings regime (i.e., strict con-

fidentiality obligations, standstill obligations on both the disclosing and 

the receiving party, inclusion in the issuer’s insider list, and a record of 

meetings with each investor). 
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