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The “Aiuti-bis Decree”: a boost to complete the nation-
wide entrustment of integrated water service to deal with 
the water emergency 
 

1. Introduction 

 

Law Decree No. 115 of 9 August 2022 regarding “Urgent measures on 
energy, the water emergency, and social and industrial policies” (“Aiuti-bis De-
cree”) was published in the Official Journal on 9 August 2022 and 
came into force on 10 August 2022. 

Chapter II of the Aiuti-bis Decree sets out a series of measures to 
deal with the water emergency that has affected Italy this year. 

 

2. The main measure: strict terms for entrusting 
integrated water service and alternative measures 

 
Art. 14 of the Aiuti-bis Decree sets out the most important changes, 
as follows:  

(i) It stipulates that each local government authority (“EGA”, ente di 
governo d’ambito) that has not yet entrusted integrated water ser-
vices (“IWS”) must do so – by adopting the related deeds of 
entrustment – within 90 days from the Aiuti-bis Decree’s entry into 
force (i.e., by 8 November 2022). The entrustment of IWS was 
already envisaged as a necessary measure in the first reform of 
the sector, i.e., Law No. 36 of 5 January 1994 (“Galli Law”); 
thus the completion of this process of entrustment in some ar-
eas of the country is almost 30 years overdue. This delay is 
undoubtedly one of the reasons there have been insufficient 
and inadequate investments in the sector. Measures to accel-
erate the completion of the IWS entrustment process were cer-
tainly necessary. 

(ii) It requires the Minister of Ecological Transition to select, within 30 
days from the Aiuti-bis Decree’s entry into force (i.e., by 9 Septem-
ber 2022), a government-owned company with experience assist-
ing public administrations in the organising, planning and stream-
lining of local public services (“Company”), which will have to 
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work with each EGAs or the Regions for the purposes set out in 
Art. 14 of the Aiuti-bis Decree.  

The criteria to be used by the Minister of Ecological Transi-
tion in choosing the Company suggests it will select an entity 
that has more experience organising local public services than 
managing them, as it lacks (at least, given the scanty wording 
of the selection criteria) the know-how typically associated 
with a private industrial partner in a public-private company 
or an in-house company.  

It is reasonable to assume that the legislator has already 
shortlisted companies for the role. There has been talk in the 
past of involving the public body tasked with developing irri-
gation and transforming land in Puglia, Basilicata and Irpinia 
(“EIPLI”, Ente per lo sviluppo dell’irrigazione e la trasforma-
zione fondiaria in Puglia, Lucania ed Irpinia) and an early ver-
sion of Art. 16 of the Aiuti-bis Decree contained a provision – 
which was subsequently discarded – that would have opened 
up its capital to private investors or, in any case, to third par-
ties indirectly controlled by public entities and operating in 
the infrastructure sector. Another possibility could be to in-
volve Invitalia S.p.A. (“Agenzia nazionale per lo sviluppo”, 
i.e., the National Agency the Agency for Inward Investment 
and Economic Development) which would have to be pro-
vided with ad hoc expertise if the role was also managerial. In 
any case, as detailed below, the choice will necessarily have to 
be guided by the role that this selected company will have to 
play in order to assess its suitability.  

(iii) It introduces a series of substitute powers at various levels if a 
given EGA fails to proceed with entrusting IWS according to the 
obligation set under point (i). 

Specifically, substitute powers are granted to the following: 

(a) the President of the Region concerned, who must en-
trust IWS within 60 days from expiry of the term under 
point (i) without the EGA having entrusted the IWS; 

(b) the President of the Council of Ministers, who must 
urge the President of the Region if he has failed to entrust 
the IWS within the term under (a), providing him with a 
further term not exceeding 30 days to do so; and 

(c) the Council of Ministers, which, in the event of contin-
ued inaction following the intervention under point (b), 
must take the necessary steps to entrust the IWS.  

With respect to the foregoing, Art. 14 expressly envisages the pos-
sibility for the Council of Ministers to instruct the Company to 
manage IWS for up to four years, possibly subject to renewal. 
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However, the possibility for the Company to manage IWS for 
four years would appear to clash with the Company selection 
criteria indicated under the Aiuti-bis Decree (which, as men-
tioned, are rather scanty on detail). 

Moreover, the Aiuti-bis Decree does not regulate several im-
portant aspects, e.g., the handover between the current partial 
management (often conducted at local level) and the new 
managers or the Company. 

More specifically, the Aiuti-bis Decree regulates neither the 
management of personnel currently assigned by local public 
entities to these functions nor the transfer of billing manage-
ment. 

In addition, it is hereby acknowledged that in the event that the 
EGA fails to appoint the IWS within six months prior to the ex-
piration date of the entrustment to the Company, the entrustment 
of the IWS will be automatically renewed in favour of the same 
Company for a term equal to the initial term of entrustment. 

Therefore, in the event of inaction, the Company could end up 
managing IWS for a large part of the country based on an ex 
lege direct entrustment of IWS. It is thus to be expected that 
the selected Company will have features that make it suitable 
for this kind of entrustment: indeed, it is no coincidence that 
the Company must have government-owned capital and will 
likely be controlled (“soggetta al controllo analogo”) by one 
or more public entities. 

The Company’s inherently public nature and its role as de 
facto manager of IWS are confirmed by the Aiuti-bis Decree, 
which stipulates that the Company will have to operate in 
compliance with public procurement regulations and the reg-
ulatory and control measures adopted from time to time by the 
Italian Regulatory Authority for Energy, Networks and Envi-
ronment.  

Finally, for cases in which achievement of the intermediate and 
final goals of the National Recovery and Resilience Plan 
(“PNRR”) is jeopardised, Art. 14 refers to the substitute powers 
under Art. 12 of Law Decree No. 77 of 31 May 2021, converted 
into Law No. 108 of 29 July 2021. 

As to the deadlines under Art. 14 Aiuti-bis Decree to complete 
the entrustment of IWS, the Aiuti-bis Decree does not clarify 
whether they are mandatory or recommended (i.e., non-bind-
ing). However, regardless of any nomen iuris or other formal 
aspects, the fact that the EGA concerned, first, and the Presi-
dent of the Region concerned, second, lose their entrustment 
powers in the event of inaction shows the legislator’s special 
focus on the entrustment’s completion where not already 
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achieved, which leads to the reasonable assumption that these 
deadlines are mandatory. 

Moreover, these deadlines are particularly strict because no 
extension is envisaged but rather only the granting of substi-
tute powers to the next-highest governmental tier. 

In any case, an effective and timely exercise of substitute pow-
ers – which is required for the purposes of Art. 14 of the Aiuti-
bis Decree – would require a continuous information ex-
change between various local government bodies, which, as 
everyone knows, does not always happen so effectively. 

In our humble opinion, although the above deadlines seem 
unlikely to be met, the legislator’s effort to impose cogent and 
tight deadlines to overcome almost 30 years’ worth of inaction 
is laudable. 

 

3. Additional measures to deal with the water 
emergency 

 
In addition to the procedure for entrusting IWS as described under 
the above paragraph 2, where necessary, the Aiuti-bis Decree intro-
duces the following measures: 

(i) It extends eligibility for the economic subsidies under Art. 5 of 
Legislative Decree No. 102 of 29 March 2004 (“LD 102/2004”) to 
agricultural enterprises1 (including cooperatives that carry on 
agricultural production) damaged by the ongoing drought – 
originally envisaged only for agricultural enterprises that: (i) operate 
in areas affected by natural disasters; and (ii) incur losses exceeding 
30% of the gross saleable production (“Damage Threshold”) – on 
condition that they: 

(a) are registered in the competent companies’ register 
or, if in the autonomous provinces of Trento and Bolzano, 
in the competent agricultural enterprises’ register; 

(b) have suffered damage because of the exceptional 
drought that has been ongoing since May 2022; and 

⎯⎯ 
1 Agricultural enterprise is to be construed in accordance with Art. 2135 of Royal Decree 

No. 262 of 16 March 1942 (the Italian Civil Code), which reads as follows: 
“An agricultural entrepreneur is one who carries out one of the following activities: cultivation of land, forestry, stock 
breeding, and other related activities.  
Cultivation of land, forestry and stock breeding mean activities that aim at taking care of and developing a vegetable 
or animal biological cycle or a necessary stage of the cycle and that use or may use the land, forestry, or fresh, brackish, 
or marine waters. In any case, activities are considered to be related to those carried out by agricultural entrepreneurs 
if they involve: the handling, preservation, processing, marketing, and/or improvement of products obtained mainly 
from cultivating land or forestry or from stock breeding; the provision of goods or services through the prevailing use 
of enterprise equipment or resources that are normally used to carry out agricultural activities, including activities to 
improve the land and rural and forest heritage; or accommodation and hospitality activities as defined by law.” 
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(c) have not benefitted from any drought risk insurance 
policies since the drought began. 

To benefit from these economic subsidies, the Regions and the au-
tonomous provinces of Trento e Bolzano must submit a request 
to have the calamity declared an exceptional event within: 

1. 60 days from the end of the calamity (Art. 6, para. 1, of 
LD 102/2004); or 

2. 60 days from the Aiuti-bis Decree’s entry into force 
(i.e., by 9 October 2022) in relation to calamities that cease 
by then (Art. 13, para. 2, of the Aiuti-bis Decree). 

The Ministry of Agriculture, Food and Forestry has 30 days from 
the Regions’ request to declare the exceptional nature of the ca-
lamity.  

If the Regions – while awaiting the decision on the exceptional na-
ture of the event – determine that the Damage Threshold has 
been exceeded, they may request an advance payment on the 
economic subsidies to cover the emergency expenses incurred by 
agricultural enterprises to carry on with production, through the 
procedures ordinarily envisaged for obtaining a declaration of ex-
ceptional nature of the calamity. 

The balance will then be distributed among the Regions and the au-
tonomous provinces of Trento and Bolzano based on the needs re-
sulting from an assessment of the requests submitted by the benefi-
ciaries on condition that the calamity is declared an exceptional 
event; and  

(ii) It amends Art. 16, para. 1, of Legislative Decree No. 1 of 2 January 
2018 (“Civil Protection Code”) by allowing to declare, in relation 
to the risks associated with water shortages, the national state of 
emergency under Art. 24 of the Civil Protection Code in advance 
if the available information and data, including climatological data, 
indicates that the situation could become an emergency. 

 

4. Validity of the new rules 

 
The Aiuti-bis Decree is a law decree and must thus be converted into 
law within 60 days from the date of its publication in the Official 
Journal (i.e., by 8 October 2022). 
If not converted into law, it would retroactively lose effect from the 
date of its entry into force, without prejudice to the possibility of 
the Chambers to regulate by law the legal relations that arose on the 
basis of the unconverted decree. 

Moreover, even in the event of the conversion into law of the 
Aiuti-bis Decree, substantial changes to the text cannot be 
ruled out. More specifically, with regard to the procedures for 
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entrusting IWS under Art. 14, the conversion law could be the 
most suitable venue to better detail the Company’s mission, 
supplement the selection criteria, and regulate the transition 
between current management and the Company. 

*** 

In short, although the new rules introduced by the Aiuti-bis Decree 
certainly have the merit of addressing the water emergency – by 
starting precisely with the nationwide lack of implementation of the 
IWS entrustment rules initially envisaged under the Galli Law – they 
should nevertheless be improved and supplemented during 
conversion. This to better regulate certain crucial elements and 
steps, e.g., the selection of the Company, which could end up being 
directly entrusted with IWS in a large part of the country, and the 
transfer of personnel and means from the current management to 
the Company. In any case, we will need a few months to be in a 
position to definitively assess the Aiuti-bis Decree’s effects and ef-
fectiveness. 
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